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-A-  Year   1958 

Opinion  No, 

ABANDONICINT 

Park  and   Recreation  land;    legality  of   exchanging  for 

other  land  without    submitting   to  voters   under   §Ii.l.l   of 

charter  and  without    submitting  to   public  bid  londer   §92  1252 

AGENCISS 

Rental  -  ;  whether  ordinance  regulating  operation  of 

real  property  rental  -  may  be  enacted,  or  whether  state 

has  completely  occupied  the  field  1261 

AIRPORT 

Permits;  nximber  of  Barrett  taxicab  permits  required  from 

Police  Commission  viiere  Barrett  will  operate  fifty  cabs 

but  not  more  than  twenty  at  any  one  time  1250 

Taxi  service;  ground  transportation  service  agreement;  pro- 
posed ordinance  re;  service  from  San  Francisco  to  airport     1228 

AMENDMENTS 

State  Board  of  Equalization;  -  to  new  state  law  relative 
to  sales  tax  collections  oermitting  the  Board  to  act  for 
the  city  and  county  of  San  Francisco  vi  thout  the  need  of 
proposed  new  charter  -  121|0A 

AilERIGAN  CIVIL  LIBERTIES  UNION 

Flag  on  Ciood  Friday;  validity  of  resolution  of  Board  of 
Supervisors  declaring  it  to  be  the  policy  to  fly  the  flag 
at  half  mast  on  Good  Friday  under  the  Federal  and  State 
Constitutions  1236 

ANZAVISTA  TRACT 

Zoning  question;  portions  of  b'eihg  1st  and  2nd  resident- 
ial; effect  of  developer's  failure  to  complete  tract  with- 
in time  specified  in  reclassification  resolution;  Dept.  of 
City  Planning  powers  1218 

APAI?r?-iSNTS 

Relocation  payments;    -  and   rooming  houses  are   entitled   to 
payments  as  businesses  under  Redevelopment  procedure  12l\B 

APPOINIMMT 

Agricviltural    Commissioner;    -   of  as  governed  by  charter  a? 
agricultural    code  ^^1^ 

Non-civil    service;    Fire   Dept.;    limited    tenure   and,    how  e- 
valuated   for   purposes   of   determining   seniority   in  vaca- 
tion  selection  and   company  assignment   preference  1263 


-A-  Year  1958 

Opinion  No. 

AQUATIC  PARK 

"Port  Sutter",  river  boat;  whether  permit  appeal  pro- 
cedure is  applicable  to  resolution  of  Recreation  and 
Park  Commission  denying  permission  for  placement  of 
boat  in  -  1253 

ARCHERS,  INC 

Sharp  Park;  Reci^eation  and  Park  Commission  may  grant 
permit  to  San  Francisco  -  to  construct  convenience  sta- 
tion and  shelter  at  Sharp  Park  1262 

ARREST 

Citizen's  -;    injury  suffered  by  fireman  in  attempting 

to  effect  -   is  not   service    connected  1237 

ASSESSMENTS 

Market-Portola  widening;  should  city  pay  St.  Francis 
Homes  Association  for  -  on  city  owned  properties  ac- 
quired for  widening  1220 


AUDITORiroi 

Fire  hazard;    public  works   contract   to   eliminate   hazard 
at   Civic  Auditorium;   maintenance    contractor  not   requir- 
ed  to   be   licensed  1227 

AUTOMOPILES 

Repair  shop;    temporary  use   of  Palace    of  Fine   Arts   as  121^1 

AVJARD 

Meritorious  -,  Police  Department;  right  of  member  to 

receive  -  for  conduct  taking  place  outside  the  city 

and  county  of  San  Francisco  12140 


,  f  n  ■ 


AGRICULTURAL  COMMISSIONER  Year  1958 

Opinion  No, 

APPOINTMENT 

Coramlssloner;  governed  by  charter  or  agricultural 

code  12UU 

EXPENSES 

Travel  -  ;  Commissioner  I238 


FE£>TIVAL 


ART   COMI'IISSION 


Annual  Art   -    ;    funds   allocated   to   city  and   coionty  for 
County  Fairs   may  not   bo    used    to   finance   - 


Year  1958 
opinion  No, 

1226A 


-B-  Year  1958 

Opinion  No. 

BARRETT  TRA.NSPOPTATION  COMPANY 

Airport  taxi  sorvice;  ground  transportation  agrsemont, 

proposed  ordinance  re;  service  from  San  Francisco  to 

airport  1228 

Permits;  number  of  permits  required  from  the  Police  Com- 
mission where  -  will  operate  fifty  cabs  but  not  more  than 
twenty  at  any  one  time  1250 

BAY  VIEW  LAND  COMPANY 

Exchange  of  land;  Pecreation  and  Park  land;  legality  of 
exchanging  for  other  3a  nd  without  submitting  to  voters  un- 
der §ij.l.l  of  charter  and  without  submitting  to  public  bid 
under  §92  of  the  charter  1252 

BERTRAND  ELECTRIC  COMPANY 

Contractors;  not  licensed  by  state,  validity  of  local  lic- 
ensing 12L|.9 

BOARD 

Community  i-iental  Health  Service;    advisory  -    ;    legal  status 

of  members  1258A 

BOAT 

"Fort  Sutter";  whether  permit  appeal  procedure  is  appli- 
cable to  resolution  of  Recreation  and  Park  Coxnmission  de- 
nying permission  for  placement  of  -  in  Aquatic  Park  1253 

BRADLEY-BURNS  LAVi 

Re  sales  tax  collections  12i).0A 

BRET  HARTB  IMPR0VE>1ENT  CLUB 

Oilman  Avenue;  closing  of  during  construction  of  baseball 

stadium  1232 

BTJRI^fS,    HOWARD  J. 

Disability  retirement   pension;    procedure   by  Controller 

where   abstract   of   judgment  and  affidavit   filed  under   Code 

of   Civil   Procedure    §710  1231 

BUSINESS  AND   PROFESSIONAL   CODE 

Civic  Auditoriiom  fire  hazarc.;    §7026,    definition   of   contrac- 
tor 1227 


.t^uyr^ 


BOARD  OF  EDUCATION  Year  1958 

Opinion  No. 

TEACHERS 

Retired  school  -  ;  employment  of  as  substitutes  12t|.2 


BOARD  OF  SUPERVISD  RS  Year  1958 

Opinion  No, 

AGENCIES 

Regulation  of  rental  -  ;  whether  ordina.ice  regulating 

operation  of  real  property  -  may  be  enacted,  or  whether 

state  has  completely  occupied  this  field  1261 

COLLECTIONS 

Amendments;  new  amendments  to  state  law  relative  to  sales 

tax  -  permit  the  State  Board  of  Equalization  to  act  for 

the  city  and  county  of  San  Francisco  without  the  need  of 

the  proposed  new  charter  amendrnents  12l\0A 

FREEWAY 

Acquisition  of  property;  crosstown  -  ;  power  of  Board  of 
Supervisors  to  acquire  property  for  said  project  prior  to 
legislation  defining  the  precise  route  1222 

GILI-IAN  AVENUE 

Closing  of  -  to  commercial  vehicles  1232 

GOOD  FRIDAY 

Flag  at  half  mast;  validity  of  resolution  declaring  it 
to  be  the  policy  to  fly  the  flag  at  half  mast  on  -  un- 
der federal  and  state  constitutions  I236 

INVESTIGATION 

Recreation  and  Park  Department;  jurisdiction  of  Board  of 
Supervisors,  or  a  committee  or  member  thereof  to  conduct 
inquiry  into  subject  of  meetings  of  Recreation  and  Park 
Commission  1235 

LAND 

Exchange  of;  Recreation  and  Park;  legality  of  exchanging 

for  other  land  without  submitting  to  voters  under  §i|l.l 

of  charter  and  without  submitting  to  public  bid  imder  §92 

of  charter  1252 

NUISANCE 

Dog  -  ;  legislation  to  prevent;  including  requirement  of 

a  dog  leash  12i|8 

PALACE  0?  FINE  ARTS 

Properties;  acquisition  and  conveyance  of  -  to  state  pur- 
suant to  chap.  2386,  Stat.  1957;  procedure  necessary  to 
transfer  title  121? 

RECOVERY 

Submerged  bodies  and  vehicles;  right  to  recover  from  res- 
ponsible relatives  or  heirs  the  cost  to  the  city  for  re- 
covering dead  bodies  and  the  submerged  vehicles  in  which 
such  bodies  are  found  1255 


Lril 


BOARD  OP  SUPERVISORS 


SALES  AND  USE  TAX  ORDINANCE 

Adoption  of;  file  No. 112-58-3;  legality  of  adoption  of 
-  prior  to  ratification  of  charter  §214. 1  by  California 
legislature 

SOUTHERN  PACIFIC  COM^A^IY 

Flagmen;  application  to  reduce  working  days  of  flagmen 
at  16 th  and  Harrison  and  17th  and  Harrison  streets 

STREETS 

Fifth  and  Mission  garage;  payment  by  city  of  costs  for 
widening  of  streets  adjacent  to  garage 

Vacation;  street  adjoining  dedicated  oark;  does  vacated 
area  become  dedicated;  must  there  be  a  submission  to  the 
electorate  if  Recreation  and  Park  Commission  desires  to 
dispose  of  the  land 


TAX 


Public  Works  contracts;  purchase  and  use  - 
exemption  as  to  contracts;  public  purpose 


retroactive 


TAXI CAB  SERVICE 

Aliport;  ground  transportation  service  agreement; 
Cisco  Internation  Airport;  proposed  ordinance  re; 
from  San  Francisco  to  airport 


Year  1958 
Opinion  No, 

126i|A 
1235A 
1265 


San  Fran- 
service 


1266 


1226 


1228 


BUREAU  OF  BUILDING  INSPECTION  Year  1958 

Opinion  No, 
NUISMCES 


'Owner  in  military  service;  applicability  of  Soldiers' 
and  Sailors'  Civil  Relief  Act  to  abatement  of  public 


123^ 


BUREAU  OF  FIRE  PREVENTION  A ND  SAFETY  Year  19^8 

Opinion  No. 

PREVENTION 

Investigation;  fire  -  ,  fire  control,  etc;  jurisdiction 

and  authority  of  Bureau;  authority  of  Board  of  Examiners, 

Board  of  Permit  Appeals  and  other  appellate  boards  1233 


-C-  Year  1958 

Opinion  No. 

CALIFORNIA   REAL  ESTATE   LAW 

Rental    agencies;    v/hether  ordinance  regulating   operation 

of  real   property   rental  agencies  may  be    enacted,    or 

viiether   state   has   completely  occupied   this   field  1261 

CITY  OP  HOPE 


Depositories;    power  or  right  of  Fire    Cornraissi oners  to 

grant  privilege  and  use  of  fire  houses  as  depositories 

for  merchandise  or  headquarters  for  workers  in  drives 

for  f lands   or  merchandise  1261]. 


CLAIM 

Walter  Garry;  full  time  employee  assigned  to  part-time 
position,  right  to  compensation  of  full-time  position, 
waiver   of    claim  1271 

COLLECTIONS 

Tax;    amendments    to  new  state    law  relative   to    sales   tax 
-   permit   the    State   Board   of  Equalization   to  act   for 
CCSP  without  the   need   of   the   proposed   new  charter  amend- 
ments 12U0A 

COLLECTORS 

Licensing;    §8   of   ordinance    of  1932;    who  must  be    licensed; 
definition  of  commercial   value  122^ 

COMfflSSION   ON  EQUAL  EMPL0YI4SNT   OPPORTUNITY 

Claims;    re   violation  of  FEP  ordinance,    agreement  between 

employer  and  employee  1221 

Executive    secretary;    status   of,    whether  secretary  is 

subject   to  civil   service   requirements   of  t  he    charter  1257 

COMMISSIOInTER 

Agricultural;  appointment  of  as  governed  by  charter  or 
agricultiiral    code  12[|.i|. 

Travel  expenses;    §65   of  t he   California   Agricultural   Code  I238 

CO^MJNITY  MENTAL   HEALTH   SERVICE 

Advisory  Board;    legal  s  tatus   of  members   of  1258A 

COMPENSATION 

Vacation:    Sheriff  Dan   Gallagher;    -    in  lieu  of  vacation 

for    county  officer;    claim  of   estate  125U 

CONDEMATION 

Public  nuisance;    owner   in  military   service;    applicability 

of   Soldiers'  andSailors'    Civil  Relief  Act   toabatement   of  123ij. 
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-C-  Year  1958 

Opinion  Wo. 

CONSUMER 

Water;  validity  and  application  of  Rule  8  of  Water 

Dopt.  Rules  and  Regulations  re  service  to  -  121^6 

CONTRACTOR 


Electrical  -  ;  not  licensed  by  the  state,  validity  of 

local  licensing  12^9 

CONTRACTS 

Purchase  and  Use  Tax;  retroactive  exemption  as  to  pub- 
lic works  -  1226 

CONTRIBUTIONS 

Health  Service  System;  Proposition  K,  how  are  -  affect- 
ed 122k 

COUNTY,  STATE  AND  NATIONAL  AFFAIRS  COI^ITTES 

Recreation  and  Park  Commission  meetings;  jurisdiction 
of  Board  of  Supervisors,  or  a  committee  or  member  there- 
of to  conduct  inquiry  into  subject  of  meetings  1235 


CHARTER  SECTIONS  Year  1958 

Opinion  No. 

SECTIONS  21,    22 

Ro  lnv©stigativ«  procedure  of  Board  of  Supervisors  1235 

SECTIONS  Ul.l,    92 

Ro   exchange   of   Park  and  Recreation  land  1252 

SECTION  k2 

"Port  Sutter",  river  boat  1253 

SECTION  k2 

Re   letting  of   Park  property  12i4l 

SECTION  125 

Premium  pay  forplatfomn  men  1223 

SECTION  1U2 

Executive  secretary.  Commission  on  Equal  Employment 

Opportunity  1257 

SECTIONS  151,  151. 1»  151 .U 

Vacation  compensation,  estate  of  Dan  Gallagher  125^1- 


CHIEF  OF  POLICE  Year  1958 

Opinion  No. 

WRECKERS 

Auto;  validity  of  license  requirements  of  §§1235  ^ 

1237  of  the  Police  Code  1258 


CITY  PLANNING  COMMISSION  Year    19^8 

Opinion  No. 

ANZAVISTA  TRACT 

Zoning  question;    effect   of   developer's   failure    to   com- 
plete   tract   within   time    specified    in  reclassification 
resolution,    Dept.    of   City  Planning  powers  1218 

ORDINANCE 

One  for  one  ra  rking;  interpretation  of  in  relation  to 
necessity  of  a  new  garage  space  for  each  new  dwelling 
unit  constructed  1239 


CIVIL  SERVICE  (DRMISEION  Year  1958 

Opinion  i^o. 

COr^MISSION   ON  EQUAL  EMPLOYI^IENT   OPPORTUNITY 

Executive    secretary;    status   of,    whether  position   is 
subject   to    civil  service    requirements   of  t he    char- 
ter 1257 

COMT^ISSIONER 

Agricultural;    appointment;    governed   by  charter   or  by 

agricultural    cod©  12i|i|. 

PAY 

Platform  personnel;  supolemental  to  Ooinion  No.  1191, 

charter  §125  1223 


CONTROLLER  Year  1958 

Opinion  No. 

BURNS,  HOV/ARD  J. 

Retirement  pension;  disability;  procedure  by  Control- 
ler where  abstract  of  judgment  and  affidavit  are  fil- 
ed under  CCP  710  I23I 

GALLAGHER,  SHERIFF  DAN 

Vacation  compensation;  cash  payment  in  lieu  of  vaca- 
tion for  county  officer;  claim  of  estate  of  -  "i-Z^k 

OPPEPJIANN,  PAUL 

Vacation  compensation,  cash  payment  in  lieu  of  vaca- 
tion; legality  of  paying  1268 


r'i^O'; 


CORONER  Year  1958 


Opinion  1!^, 


BODIES 


Submerged;  right  to  recover  from  responsible  relatives 

or  heirs  the  cost  to  the  city  for  recovering  dead  -  and 

the  submerged  vehicles  in  which  such  bodies  are  found  1255 


-D-  Year  1958 

Opinion  No. 

DEATH 

Submerged  vehicles  and  bodies;  right  to  recover  from 

responsible  relatives  or  heirs  the  cost  to  the  city  for 

recovering  fiead  bodies  and  the  submerged  vehicles  in 

which  such  bodies  are  found  1255 

DECLAP.ATION  OF  POLICY 

Flag  on  Good  Friday;  validity  of  resolution  declaring 

it  to  be  the  policy  to  fly  the  flag  at  half  mast  on 

Good  Friday  under  Federal  and  State  constitutions  I236 

DEPOSITORY 

Firehouse  as;  power  or  right  of  Board  of  Fire  Commission- 
ers to  grant  privilege  and  use  of  fire  houses  as  -  for 
merchandise  or  headquarters  for  workers  in  drives  for 
funds  or  merchandise  I26I4. 

DIRECTOR 

Medical,  Health  Service  System;  malpractice  insurance 

not  required  for  medical  -  1256 

DISTRICTS 

Anzavista  tract;  first  or  second  residential;  effect  of 
developer's  failure  to  complete  tract  within  time  spec- 
ified in  reclassification  resolution  12l8 

Redevelopment  Agency;  relocation  of  laundries  in  -  zon- 
ed commercial  12l|7 

DIVISION  OF  FIRE  PREVENTION  AND  INVESTIGATION 

Federal  and  State  owned  property;  Fire  Dept.  jurisdic- 
tion re  prevention,  protection  and  spread  control  12^3 

DOGS 

Nuisances;  legislation  to  prevent  including  requirement 

of  a   leash  121^8 

D0V.^T0>7N    PARKING   CORPORATION 

Fifth  and  Mission  garage;  payment  by  city  of  costs  for 

widening  of  streets  adjacent  to  garage  1265 


lio^I 


bi'i.L 


DIRECTOR  OP   PROPERTY  Year   1958 

Opinion  No, 

MARKET- PORTOLA  WIDENING 

St.  Francis  Homes  Association;  should  city  pay  asso- 
ciation for  assessments  on  city  owned  property  ac- 
quired for  -  1220 

PROPERTY 

Park  and  Recreation;  exchange  of  land;  legality  of  ex- 
changing for  other  land  without  submitting  to  voters 
under  §^1.1  of  charter  and  without  submitting  to  public 
bid  under  §92  of  charter  12^2 


31 


-E-  Year  1958 

Opinion  No, 

EDUCATION    CODE 

Section  146!; 5   re   retired    school  teachers  12i|2 

EMERGENCY   RESERVE   FUND 

Contractual   services,    Coroner's   Office;    right   to   reco- 
ver from   responsible   relatives   or  heirs   the    cost    to   the 
city  for  recovering   dead  bodies   and   the    submerged   vehi- 
cles  in   vdiich   such  bodies   are   found  1255 

ET-'iPLQ-^^ES 

PEP  ordinance;  claims  re  violation  of  ordinance;  com- 
promise agreement  between  employer  and  -  ;  power  of 
commission  1221 

Members  in  Health  Service  System;  effective  date  that 

-  may  become  members  1229 

EMPLOYMENT 

Wilter  Garry;  full-time  employee  assigned  to  part-time 
position,  right  to  compensation  of  full-time  position, 
waiver  of  claims  1271 

EXEMPTION 

Purchase  &  Use  Tax;  retroactive  -  as  to  public  works 

contracts  1226 

EXPENSES 

Agricultural  Commissioner;  travel  -  of  I238 


.-■ii^-- 


-F-  Year  1958 

Opinion  No. 

FEP  ORDINANCE 

Settlement  of  claims;  compromise  by  employer  who  has 

violated  ordinance  1221 

FESTIVAL 

Art;  funds  allocated  to  city  and  county  for  county  fai  rs 

may  not  be  used  to  finance  -  1226A 

FIRE 

Hazard;  Public  Works  contract  to  eliminate  -  at  Civic  Au- 
ditorium 1227 

Escapes;  fire  prevention  and  investigation;  jurisdiction 
and  authority  of  fire  spread,  control  and  public  safety, 
authority  of  Board  of  Examiners,  Foard  of  Permit  Appeals 
»nd  other  appellate  boards  1233 

Federal  and  state  ovmed  property;  Fire  Department  juris- 
diction re  fire  prevention,  fire  protection  and  spread 
control  121+3 

FIREMAN 

Citizen's   arrest;    injury  suffered  by  -   in  a ttempting  cit- 
izen's  arrest   is  not   service    connected  1237 

FIREMEN 

Limited  teniore   and  non-civil   service   appointments;   how 
evaluated  for  purposes   of  determining  seniority  in  vaca- 
tion and  company  assignment  preference  1263 

FLAG 

Good  Friday;  validity  of  resolution  of  Board  of  Super- 
visors declaring  it  to  be  the  policy  to  fly  the  -  at 
half  mast  on  Good  Friday  under  Federal  and  State  consti- 
tutions 1236 

FLAGI4EN 

Southern  Pacific  Companv;  application  to  reduce  working 
days  of  crossing  -  at  loth  and  Harrison  and  17th  and  Har- 
rison        "  1235A 

FORT  SUTTER 

Aquatic  Park;  whether  permit  appeal  procedure  is  appli- 
cable toresolution  of  Recreation  and  Park  Commission 
denying  permission  for  placeraent  of  river  boat  -  in  Aqua- 
tic Park  1253 

FRAtJKLIN  SQUARE 

Vacation;  street  adjoining  -  Paric;  does  area  vacated  be- 
come dedicated;  if  so  must  there  be  a  submission  to  the 
electorate  if  the  Park  and  Recreation  Commission  desire 
to  dispose  of  the  land  1266 


lOl 
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-P-  Year  1958 

Opinion  No > 

FREEWAY 

Crosstown;  property  for;  power  of  Board  of  Supervisors 

to  acquire  property  for  said  project  prior  to  legislation 

defining  the  precise  route  1222 

FUNDS 

Purchase  of  uniforms;  watchmen  at  public  library  1259 

Traffic  Safety  F\ind;  whether  funds  in  Safety  F-aad   estab- 
lished Tonder  §770  of  the  Vehicle  Code  could  be  used  by 
the  San  Francisco  Chapter  of  the  National  Safety  Council       1270 


FIRE  DEPARTi'iENT  Year  1958 

Opinion  No, 

HOUSES 

Fire,  use  as  daposltorios;  power  or  right  of  Board  of 
Fire  Commissioners  to  grant  privilege  and  use  of  -  as 
depositories  for  merchandise  or  headquarters  for  work- 
ers in  drives  for  funds  or  merchandise  1261+ 

PREVENTION  AND  INVESTIGATION 

Fire  spread,  control,  etc.;  jurisdiction  and  authority 

of  -  ;  authority  of  the  Hoard  of  Examiners,  Board  of 

Permit  Aopeals  and  other  appellate  boards  1233 

PROTECTION 

Fire  prevention  and  control;  jurisdiction  over  state 

and  federal  owned  prooerty  12i|3 

SENIORITY 

Limited  tenure  and  non-civil  service  appointments;  how 

evaluated  for  purposes  of  determining  -  in  vacation 

selection  and  company  assignment  preference  1263 


-G-  Year  1958 

Opinion  No. 

GALLAGHER,  DATT 

Compensation  claim;  compensation  in  lieu  of  vacation 
for  county  officer;  claim  of  estate  of  Sheriff  Dan  Gal- 
lagher 125i| 

GARAGE 

Fifth  and   Mission;    payment  by  city  of   costs   for  widen- 
ing of  streets   adjacent   to  -  1265 

One-for-one   parking   ordinance;    interpretation   of   in  re- 
lation  to  necessity  of  a   new-    space   for  each   new  dwel- 
ling unit    constructed  1239 

GARRY,   WALTER 

VJaiver   of    claim;    full   time    employee   assigned   to  part 
time   position;    right   to   compensation  of  full   time   posi- 
tion ^  1271 

GILI^N  AVENUE 

Closing  of;    to   comiiercial    vehicles    during   construction 

of  Giants  baseball  stadium  1232 

GOOD  FRIDAY 

Flag;  validity  of  resolution  of  Board  of  Supervisors  de- 
claring it  to  be  the  policy  to  fly  the  flag  at  half  mast 
on  -  -under  Federal   and   State    constitutions  123& 

GOULD,    BARNEY 

"Port   Sutter",    river  boat;    i\'hether  permit   appeal   proce- 
dure   is  applicable   to   resolution   of  Recreation  a nd  Park 
Commission   denying  permission  for  placement   of  river 
boat   in  Aquatic   Park  1253 

GOVERN:^NT   CODE 

Malpractice;  §2001;  duty  of  City  Attorney  to  act  as  coun- 
sel vhen  physician-employee   does  not   employ  other   counsel  1216 

GRO'JND  TRANSPORTATION   SERVICE  AGREEMENT 

Airoort;    proposed   ordinance    re;    taxicab  service   from  San 

Francisco   to  airport;    Barrett  Transportation   Co  1228 
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-H-  Yaar  1958 

Opinion  No, 

HAMPSHIRE  STREET 

Vacation;  does  vacated  area  become  dedicated;  if  so 

must  there  be  a  submission  to  the  electorate  if  the 

Recreation  and  Park  Commission  desires  to  dispose  of 

the  land  1266 

HOSPITAL 

Indigent  aid;  county  -  ;  liability  of  married  daughter 

vinder  V/elfare  &  Institutions  Code  §2576  for  medical 

care  rendered  parent  1230 

HOUSES 

Fire  -  ;  power  or  right  of  Board  of  Fire  Commissioners 

to  grant  privilege  and  use  of  -  as  depositories  for 

merchandise  or  headquarters  for  workers  in  drives  for 

ftinds  or  merchandise  1261| 

Rooming  and  apartment  -  ;  businesses  entitled  to  relo- 
cation payments  under  redevelopment  procedure  12l|5 


HEALTH  SERVICE  SYSTEM  Year  1958 

Opinion  No. 


INSURANCE 


Malpractice;  coverage  not  required  for  medical  director 

of  Health  Service  System  1256 


MEMBERSHIP 


Date  of  entrance;  effective  date  that  an  employee  may 

become  a  member  of  the  Health  Service  System  1229 

MINUTES 

Retirement  Board;  request  for  -  ;  right  of  Health  Ser- 
vice System  to  receive  copy  of;  application  of  charter 
§172.1  1219 

PROPOSITION  "K" 

Interpretation;  establishing  the  Health  Service  System 
as  a  department  of  the  city  and  county  of  San  Francisco; 
interpretation  of  certain  sections  of  the  charter  amend- 
ment 1224 


T  ,1 


-I-  y«ar  1958 

Opinion  No. 

INDIGENT  AID 

Liability  of  spouse,  parent,  adult  child;  liability  of 

married  daughter  for  medical  aid  rendered  to  parent  I23O 

INSURANCE 

Malpractice;  coverage  not  required  for  Medical  Director 

of  the  Health  Service  System  1256 

Rivas,  Henrique,  etc.;  life  -  policy;  are  proceeds  avail- 
able to  satisfy  account  of  deceased  father  vinder  court 
order  for  their  support  1216A 

INTERNATIONAL  ASSOCIATION  OF  MCHINISTS 

Franklin  Square;  vacation  of  streets;  Hampshire  Street; 

does  vacated  area  become  dedicated;  if  so  must  there  be 

a  submission  to  the  electorate  if  the  Recreation  and 

Park  Commission  desires  to  dispose  of  the  land  1266 


-J-  Year   1958 

Opinion  N^. 

JUHISDICTION 

Federal  and   state    owned  property;    Fire   Dept   -   over 

re   fire   protection,    fire   prevention  and   spread   control  12l|3 


-K-  Year   1958 

Opinion  No. 

KEAYS,    WILLIAM  J. 

Meritorious   award;    right   of  raembor   of   Police   Depart- 
ment  to   receive    award   for   conduct   taking  place    out- 
side   city  and   county  of   San  Francisco  12i;0 


-L-  Year  1958 

Opinion  No. 

LAND 

Crosstown  Freeway;  power  of  the  Board  of  Supervisors 
to  acquire  property  for  project  prior  to  legislative 
action  defining  the  precise  route;  hardship  cases  1222 

Recreation  and  Park  -  ;  legality  of  exchanging  for 

other  land  without  submitting  to  voters  vinder  §I|.1.1 

of  the  charter  and  without  submitting  to  public  bid 

under  §92  of  the  charter  12^2 

LAND  SURVEYORS  ACT 

Interpretation;  necessity  of  filing  record  of  survey 

map  vinder  certain  specified  conditions;  Subdivision 

Map  Act  1269 

LAW 

Leash;  dog  nuisances;  legislation  to  prevent  inclu- 
ding requirement  of  a  leash  12l[Q 

LAUNDRIES 

Redevelopment  Agency;  relocation  of  -  in  district  zon- 
ed commercial  12i|.7 

LIABILITY 

One-way  streets;  marking  of  street  as  indicating  one- 
way street  as  increasing  -  of  the  city  1251 

Southern  Pacific  Company;  application  to  reduce  work- 
ing days  of  flagmen  at  l6th  and  Harrison  and  17th  and 
Harrison;  -  of  city  1235A 

LIBRARY 

Uniforms;  purchase  of  uniforms  for  watchmen  at  public  -       1259 

LICENSE 

Auto  wreckers;  validity  of  license  requirements  of 

§§1235  and  1237  of  the  Police  Code  1258 

Electrical  contractors;  not  licensed  by  state;  valid- 
ity of  local  licensing  12ij.9 

Rental  agencies;  whether  ordinance  regulating  operation 

of  real  property  rental  a  gencies  may  be  enacted  or 

whether  state  has  completely  occupied  this  field  1261 
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-M-  Year  1958 

Opinion  Wo. 

MAILBOXES 

Anchored;  legality  of  such  -  on  concrete  sidewalks  of 

San  Francisco  126? 

MALONEY,  WARPEN  R. 

Suspension;  right  of  police  officer  to  salary  where  he 
was  off  duty  six  months  and  thereafter  suspended  for  a 
period  of  only  two  months  1260 

MALPMCTICE 

Physician-employee;  responsibility  of  city  to  furnish 

defense  counsel  in  action  for  -  1216 

MANNION,  JOSEPH  F.  ATTORNEY 

Fire  escapes;  fire  prevention,  control;  jurisdiction 

and  authority  of;  authority  of  Board  of  Examiners,  Board 

of  Permit  Appeals  and  other  appellate  boards  1233 

MAPS 

Filing  of;  necessity  of  filing  record  of  survey  map  un- 
der specified  conditions;  Land  Surveyors  Act  1269 

MARKET- PORTOLA  WIDENING 

St.  Francis  Homes  Association;  should  city  pay  assoc- 
iation for  assessments  on  city  owned  properties  acquir- 
ed for  -  1220 

MEDICAL  CARE 

Indigent  aid  recipient;  liability  of  married  daughter 

for  -  rendered  parent  1230 

MEETINGS 

Recreation  and  Park  Department;  jurisdiction  of  Board 

of  Supervisors,  or  a  committee  or  member  thereof,  to 

conduct  inquiry  into  subject  of  -  of  Recreation  and 

Park  Department  1235 

MERITORIOUS  CONDUCT  BOARD 

Conduct  outside  city;  right  of  member  of  the  Police 
Department  to  receive  meritorious  award  for  conduct 
taking  place   outside    city  and  county  of  San  Francisco  12l|.0 

MINUTES 

Retirement   Bcsard;    right   of  Health  Service   System  to   re- 
ceive  copy  of   -   of  Retirement   Board  1219 


-!•)• 


MAYOR  Year  1958 

Opinion  No. 


TRAFFIC  SAFETY  FUND 


Use  of  funds;  whether  funds  in  -  established  under 
§770  of  Vehicle  Code  could  be  used  by  the  i>an  Fran- 
cisco Chapter  of  the  National  Safety  Council  I27O 


MUNICIPAL  RAILWAY  Year  1958 

Opinion  No, 

GARRY,  WALTER 

Waiver  of  claim;  full  time  employee  assigned  to  part- 
time  position,  right  to  compensation  of  full  time  po- 
sition 1271 


-N-  Year  19^8 

Opinion  No, 

NATIONAL  SAFETY  COUNCIL 

Traffic  Safety  Fund;  whether  funds  in  established 

under  §770  of  the  Vehicle  Code  could  be  used  by  the 

San  Francisco  Chapter  of  t he  -  1270 

mJISANCES 

Dog;    legislation  to   prevent   dog  -;    including  require- 
ment  of   a   leash  121+8 

Public   -;    owner  in  military   service;    applicability  of 

Soldiers'    and   Sailors'    Civil  Relief  Act   to   abatement  12314. 

of 
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-0-  Year  1958 

Opinion  No. 

OPPEPa^IAM,    PAUL 

Vacation,    cash  payment   in  li«u  of    ;    legality  of  pay- 
ing -    ;    Municipal   Code,    Pt.I,    f380  re   payment  1268 

ORDINANCE 

Dog  nuisance;  legislation  to  prevent,  including  re- 
quirement of  a  leash  12L|.8 

One-for-one  parking;  interpretation  of  in  relation 
to  necessity  of  a  new  garage  space  for  each  new  dwel- 
ling Tinit  constructed  1239 

Rental  agencies;  whether  -  regulating  operation  of  real 
property  agencies  may  be  enacted,  or  whether  state  has 
completely  occupied  this  field  1261 

Sales  and  Use  Tax;  file  No. 112-58-3;  legality  of  adop- 
tion of  Sales  and  Use  Tax  -  prior  to  ratification  of 
charter  §21;.  1  by  California  legislature  126i+A 
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-P-  y«ar  1958 

Opinion  No, 

PALACE  OF  FINE  ARTS 

Property;  acquisition  and  conveyance  of  proparties 
to  the  State  pursuant  to  Ch.2386,  Stat,  of  1957;  pro- 
cedure necessary  to  transfer  title;  is  vote  of  people 
necessary  1217 

Repair  shop;  temporary  use  of  as  repair  shop  for  auto- 
mobiles 12i|l 

PARK 

Franklin  Square;  vacation  of  street  adjoining  dedica- 
ted park;  does  vacated  area  become  dedicated;  if  so 
must  there  be  a  submission  to  the  electorate  if  the 
Recreation  a nd  Park  Commission  desires  to  disoose  of 
the  land  1266 

PARKING 


One-for-one   off   street  ordinance;    interpretation  of 

in  relation  to  necessity  of  a   new  garage    soace   for 

each  new  unit   constructed  1239 

PAYMENTS 

Relocation;  under  redevelopment  procedure  apartment 

houses  and  rooming  houses  are  businesses  entitled 

to  -  12U5 

PENSION 

Howard  J.  Burns;  disability  retirement  -;  procedure 
by  Controller  where  abstract  of  judgment  and  affi- 
davit filed  under  CCP  710  1231 

PERMIT 

Port  Sutter,  river  boat;  whether  permit  appeal  pro- 
cedure is  applicable  to  resolution  of  Recreation  and 
Park  Commission  denying  permission  forplacement  of 
river  boat  in  Aquatic  Park  1253 

San  Francisco  Archers,  Inc.;  Recreation  and  Park  Com- 
mission may  permit  Archers  to  construct  convenience 
station  and  shelter  at  Shaip  Park  1262 

PERMITS 

Barrett   taxicab   -    ;    nijmber   of  pennits   required   from 

the   Police    Commission  where   Barrett  will   operate   fifty 

cabs  but  not  more    than  twenty  at  any  one   time  1250 

PERSONNEL 

Military  -  ;  purchase  of  motor  vehicles;  use  tax  on        1220A 
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-P-  Year   1958 

Opinion  No. 

PHYSICIAN-EMPLOYEE 

Malpractice;    responsibility  of    city  to    furnish  de- 
fense   counsel    in  action  for  malpractice  1216 

PLATPORi^l  MN 


Premium  pay;  clarification  of  opinion  No. 1191; 

occurence  of  7  consecutive  days  of  labor  1223 

PLAYGROUND 

Gilman;  Recreation  and  Park  property;  legality  of  ex- 
changing for  other  land  without  submitting  to  voters 
under  §14.1.1  of  the  charter  and  without  submitting  to 
public  bid  under  §92  of  the  charter  1252 

POLICE   CODE 

Auto  wreckers;    §§1235  &  1237   re  1258 

POTft'ER   OF   INQUIRY 

Recreation  and   Park  Det)artment;    Board   of  Supervisors 

-   into  meetings  of   Commission  1235 

PROPOSITION    "K" 


Health   Service   System;    establishing   system  a s   a   depart- 
ment  of   CCSP  122k 

PRO  PERTY 

Federal  and  State  owned;  Fire  Department  jurisdiction 

over;  fire  protection,  fire  prevention  and  spread  control     I2I4.3 

Rental  a  gencles;  whether  ordinance  regulating  operation 

of  real  property  agencies  may  be  enacted  or  whether  state 

has  completely  occupied  this  field  1261 

PUBLIC  LIABILITY  ACT 

Southern  Pacific  Company;  application  to  reduce  working 
days  of  flagmen  at  l6th  and  Harrison  and  17th  and  Har- 
rison 1235A 

PUBLIC  PURPOSE 

Retroactive  exemption  as  to  public  works  contracts  1226 


PERMIT  APPEALS  BOARD  Year  1958 

Opinion  No. 

"FORT  SUTTER" 

Aquatic  Park;  whether  permit  appeal  procedure  is  appli- 
cable to  resolution  of  Recreation  and  Park  Commission 
denying  permission  for  placement  of  river  boat  -  in  Aqua- 
tic Park  1253 


POLICE  DEPARTMENT 


AWARD 


Meritorious;  right  of  membor  of  Police  Department 
to  receive  -  for  conduct  taking  place  outside  city 
and  county  of  San  Francisco 

COMMISSION 

Barrett  taxicab  permits;  number  of  permits  required 
from  -  where  Barrett  will  operate  fifty  cabs  but  not 
more  than  twenty  at  any  one  time 

MALONEY,  WARREN  R. 

Suspension;  right  of  police  officer  to  salary  where 
he  was  off  duty  six  months  and  thereafter  suspended 
for  period  of  only  two  months 


Year  1958 
Opinion  No, 

12i|0 

1250 

1260 
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PUBLIC  HEALTH  DEPARTiffiNT  Year   1958 

Opinion  No. 

COMI'OTNITY  CENTAL  HEALTH  SERVICE 

Advisory  Board;  legal  status  of  1258A 

HOSPITAL 

Indigent  aid;  liability  of  married  daughter  under  Wel- 
fare and  Institutions  Code  §§2576  for  medical  care  ren- 
dered parent  1230 

PHYSICIAN-EMPLOYEE 

Malpractice;  responsibility  of  city  to  furnish  defense 

counsel  in  action  for  malpractice  1216 


PUBLIC  WORKS  DEPARTrffiNT  Year   1958 

Opinion  No. 

AUDITORIUM 

Fire  hazard;  public  works  contract  to  eliminate  haz- 
ard at  Civic  -;  charter  §95j  maintenance  contractor 
not  required  to  be  licensed  1227 

CONTRACTORS 

Electrical;  not  licensed  by  the  state,  validity  of 

local  licensing  121+9 

GILMAN  AVENUE 

Closing  of;  to  commercial  vehicles  during  construc- 
tion of  Giants  Baseball  Stadium  1232 

LAND  SURVEYORS  ACT 

Interpretation;  necessity  to  file  record  of  survey  map 

under  certain  specified  conditions;  subdivision  map  a  ct      1269 

STREETS 

Liability  of  city;  marking  of  street  as  indicating  one- 
way street  as  increasing  liability  of  city  1251 
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PURCHASER  OF  SUPPLIES  Year  1958 

Opinion  No. 

PALACE  OF  FINE  ARTS 

Repair  shop;  temporary  use  of  as  shop  for  repair  of 

automobiles  ipjp 


-R- 


RECOVERY 


Submerged  vehicles  and  bodies;  right  to  recover  from 
responsible  relatives  and  heirs  the  cost  to  the  city 
for  recovering  bodies  and  vehicles  in  which  such  bod- 
ies are  found 

REFUSE 

Materials;  definition  of,  authority  to  collect,  trans- 
port and  dump;  §280,  Health  Code 

RESOLUTION  NO,  17719 

Re  Good  Friday;  flag  at  half  mast;  validity  of  -  under 
Federal  and  State  constitutions 

REVENUES 

Sales  and  Use  Tax  Ordinance;  legality  of  adoption  of 
ordinance  prior  to  ratification  of  charter  §2l|..l  by 
California  legislature 

PIVAS,  ENRIQUE 

Insurance  policy;  Youth  Guidance  Center;  are  oroceeds 
of  policy  available  to  satisfy  the  account  unoaid  ob- 
ligation of  deceased  father  iinder  court  order  for  sup- 
port of  -  and  Paul  Rivas 

RULES  &  REG^TLATIONS 

Water  Department;  Rule  8,  validity  and  ^plication  of 
rule  re  service  to  consumers 


Year  1958 
Opinion  No, 


1255 


1225 


1236 


126I+A 


1216A 


121+6 


■.Oi'^1 


I     X  •  fi- 


■  ^  ^ .  n  "^  r  ^  ,  f        4 


'■•'-,   •    , ' 


rT-».:-  -•"     •x'-  ■',  *  r- r 


O 
I 


f  rr  .-!■ 


.°     ol-r^     r:^ 


vTea   en 


RECREATION  AND  PARK  DEPARTIffiNT  Year  19^8 

Opinion  No. 

"FORT  SUTTER" 

River  boat  at  Aquatic  Park;  whether  permit  appeal 

procedure  is  applicable  to  resolution  of  Department 

denying  permission  for  placement  of  river  boat  in 

Aquatic  Park  1253 

LAND 

Exchange    of;    legality  of   for  other   -  without    submit- 
ting  to  voters  under   §1|1.1   of   charter   and  without 
submitting   to   public  bid  under   §92   of  the    charter  12^2 

PALACE   OF  FINE  ARTS 

Properties;    acquisition  and   conveyance   of  properties 
to  state   pursuant   to    Ch.    2386,    Stats,    of   1957;    pro- 
cedure necessary  to   transfer   title  1217 

Repair  shop;    temporary  use   of  as  purchaser's  repair 

shop   for  automobiles  I2J4.I 

SAN  FRANCISCO   ARCHERS,    INC. 

Convenience    station  and   shelter;    Recreation  and  Park 
Commission  may  permit   -  to  construct    station  and   shel- 
ter at   Sharp   Park  1262 

STREETS 

Vacation;  s  treet  adjoining  dedicated  park:  does  vaca- 
ted area  become  dedicated;  if  so  must  there  be  a  sub- 
mission to  the  electorate  if  the  Recreation  and  Park 
Commission  desires  to  dispose  of  the  land  1266 
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REDEVELOPMENT  AGENCY  Year  1958 

Opinion  No, 

LAUNDRIES 

Relocation;  -  in  district  zoned  commercial  121^7 

PAYMENTS 

Relocation;  apartment  houses  and  rooming  houses  are 
entitled  to  -  as  businesses  under  redevelopment  proce- 
dure 121+5 
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RETIREMENT   BOARD  Year   1958 

Opinion  No, 

ARREST 

Citizen's;    injury  suffered  by  fireman   in  attempting 

-   is  not   service    connected  1237 

TEACHERS 

Retired   school   -;    employment   of   San   Francisco   -   as 

substitutes  12i|2 


-S-  Year  1958 

Opinion  No. 

ST.    FRANCIS  HOI^S  ASSOCIATION 

Market-Portola  vrLdening;  shouj-d  city  pay  for  asses- 
sments on  city  owned  properties  acquired  for  widen- 
ing 1220 

SALARY 

Warren  R.  Maloney;  right  of  police  officer  to  -  where 
he  was  off  duty  for  six  months  and  thereafter  suspen- 
ded for  period  of  only  two  months  1260 

SALES  AND  USE  TAX  ORDINANCE 

Adoption  of;  legality  of  adoption  of  -  prior  to  rati- 
fication of  charter  §21;.  1  by  California  legislature  126i|A 

SAN  FRANCISCO  ARCHERS,  INC. 

Convenience  station;  Recreation  and  Park  Commission 

may  oermit  -  to  construct  station  and  shelter  at  Sharp 

Park  1262 

SECRETARY 


Commission  on  Equal  Employment  OpportiJnity;  executive 
-  ;  whether  position  is  subject  to  civil  service  re- 
quirements of  the  charter  1257 

SERVICE 

Substitute   -    ; employment   of  San  Francisco   retired 

school  teachers  12i|.2 

Water;    validity  and   application   of  Rule   8   of  Water   De- 
partment Rules   and  Regulations   re    service   to   consum- 
ers I2I46 

SHOP 

Repair;  temporary  use  of  Palace  of  Pine  Arts  as  I2I4.I 

SOLDIERS'  AND  SAILORS'  RELIEF  ACT 

Public  nuisance;  applicability  of  -  to  abatement  of 

nuisance;  owner  in  military  service  123i| 

SOUTHERN  PACIFIC  COMPANY 


Flagmen;  apolication  of  -  to  reduce  working  days  of 
crossing  flagmen  at  16th  and  Harrison  and  17th  and  Har- 
rison 


STADIUM 


1235A 


San  Francisco  Giants;  closing  of  Oilman  Avenue  to  com- 
mercial vehicles  during  construction  of  -  1232 
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-S-  Year  1958 

Opinion  No, 

STATE  BOARD  OF  EQUALIZATION 

Amendments;  to  nevf  state  law  relative  to  sales  tax 
collections  permit  the  -  to  act  for  city  and  county 
of  San  Francisco  without  the  need  of  the  proposed 
■  new  charter  amendments  I2I4OA 

STATE  PARK  SYSTEM 

Palace  of  Pine  Arts;  legal  propriety  of  making  con- 
veyance of  property  comprising  Palace  of  Fine  Arts 
to  California  so  as  to  include  this  prooerty  in  -; 
is  vote  of  people  necessary  121? 

STREET  OPENING  ACTS  OF  STATS  OF  CALIFORNIA 

Crosstovrn  freeway;  re  widening  or  extension,  or  open- 
ing of  streets;  §l800  of  Streets  &  Highways  Code  1222 

STREETS 

Fifth  &  Mission  garage;  payment  by  city  of  costs  for 

widening  of  streets  adjacent  to  garage  1265 

One-way;  marking  of  street  as  Indicating  one-way  as 

increasing  liability  of  the  city  1251 

Vacation;  street  adjoining  dedicated  park;  does  va- 
cated area  become  dedicated;  if  so  must  there  be  a 
submission  to  the  electorate  if  the  Recreation  and 
Park  desire  to  dispose  of  the  land  1266 

SURVEYOR 
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OPINION  NO.  1216 
January  2,  1958 


SUBJECT:    PHYSIC  IAN- EMPLOYEE,  RLSPOilSIBILI'iY  OF  CITY  TO  FUR- 
NISH DEF'EI-^SE  COUNSEL  IN  ACTION  FOR  I.'J^LPRACTICE. 

Dear  Sir: 

T^jis  office  is  in  receipt  of  your  request  for  advice  vith 
respect  to  the  follov;ing  questions: 

1.  Is  the  City  and  County  of  San  Francisco  legally  ob- 
ligated to  furnish  legal  counsel  to  defend  an  action  for 
damages  brought  against  a  physician  employee  of  the  City 
and  County  on  account  of  injury  to  a  person  alleged  to  have 
resulted  from  the  physician's  negligence  in  the  course  of 
his  employment  by  the  City  and  County? 

In  such  an  action,  v/hat  is  the  legal  effect  of  a 
lapse  of  more  than  one  year  betv:een  the  alleged  commission 
of  the  act  of  m^alpractice  and  the  filing  of  the  action 
therefor  on  the  obligation,  if  any,  of  the  City  and  County 
to  furnish  legal  counsel? 

2.  In  such  an  action  mil  the  City  and  County  of  San 
Francisco  be  liable  for  the  payment  of  any  judgment  for 
damages  rendered  against  the  physician? 

3.  In  the  event  of  exhaustion  of  the  Public  Health  Of- 
ficers' Self -Insurance  Fund,  are  there  any  provisions  for 
the  payment  of  malpractice  claims? 


OPINION 

1.   If  the  physician  em.ployee  does  not  employ  other  counsel 
to  appear  to  represent  him,  upon  a  proper  request  therefor,  it  is 
the  duty  of  the  City  Attorney  to  act  as  counsel  in  defense  of  such 
suit.   Such  defense  is  provided  for  by  Section ^2001  of  the  Govern- 
ment Code,  which  reads  in  part  as  follov;s: 

"§2001  (b)   V/henever  any  action  or  proceeding 
is  brought  against  any  officer,  in  his  official  or  indi- 
vidual capacity,  or  both,  including  officers  as  defined 
in  Article  2,  of  any  school  district,  county  or  munici- 
pality on  account  of  injuries  to  persons  or  property, 
alleged  to  have  been  received  vs    a  result  of 

"(1)  The  negligence  or  carelessness  of  such  officer 
occurring  during  the  course  of  his  service  or  employment, 
or 

"(2)  The  dangerous  or  defective  condition  of  any  pub- 
lic property,  alleged  to  be  due  to  the  negligence  or  care- 
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lessness  of  such  officer,  it  is  the  duty  of  the  attor- 
ney for  the county,  municipality,  ....  to  act  as 

counsel  in  defense  of  such  suit,  unless  provision  has 
been  made  for  the  employment  of  other  counsel  in  con- 
nection therewith  ,...", 

The  lapse  of  more  than  one  year  between  the  alleged  com- 
mission of  the  act  of  malpractice  and  the  filing  of  the  action 
therefor  would  have  no  legal  effect  on  the  obligation  of  the  City 
Attorney. 

2,  The  City  and  County  would  not  be  liable  for  the  payment 
of  any  judgment  for  damages  rendered  against  the  physician  in  such 
an  action.   Johnson  vs.  County  of  Fresno,  61;  C.A.  2d  576;  Madison 
vs.  City  and  County  of  San  Francisco,  106  C.A.  2d  232, 

3.  In  tile  event  of  exhaustion  of  the  Public  Health  Offi- 
cers' Self-Insurance  Fund,  there  is  no  provision  for  the  payment 
of  malpractice  claims  by  the  City  and  County, 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


JJT/GEB 

TO:   ELLIS  D.  SOX,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 
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January  2,  1958 


Mr,  Thoaaa  F.  Strycula,  Chief  Probation  Officer 

Att:  Mrs.  Carol  Booher,  Probation  Officer 

Juvenile  Court 

Youth  Guidanoe  Center 

373  Woodaide  Avenue 

San  Francisco  27,  Calif. 

Bbi         RIVAS,  Enrique  et  al  #4o-346 

HIVAS,  Paul,  aka  KIVEHA  #42-te8 

Dear  Mrs.  Booher: 

I  have  at  hand  your  recent  letter  in  the  above  laatter, 
aakins  whether  the  proceeds  of  a  life  insurance  policy,  of 
Which  the  thr*^  Rivera  children  are  named  beneficiaries,  are 
available  to  satisfy  the  account  and  unpaid  obligation  of  the 
deceased  insured,  their  father,  under  court  order  for  their 
suppoart; . 

The  obligation  to  support  his  children  was  in5)08ed  by 
law  and  by  order  of  the  court  up<H\  the  father  during  his  life- 
time. Any  unpaid  sums  for  such  pui^pose  beosw  the  debt  of 
the  parent  now  deceased.  At  no  tiae  were  the  children  liable 
for  any  amounts  chargeable  to  their  father,  nor  have  they  be- 
'^ so  by  reason  of  his  death. 

"It  la  well  settled  that  in  the  absence  of 
fraud  or  a  statutory  provision  to  the  contrary, 
any  life  insurance  taken  out  by  the  assured  in 
favor  of  another  is  payable  to  the  xiaaied  bene- 
ficiary as  against  the  creditors  and  personal  rep- 
resentatives of  the  assured."  (CosieGys  v.  Nat. Union 
AsBur.  Soc.  3  Cal.  App.  2d  637  "(l^Ss).) 

Also  to  this  effect  are  the  following: 

"A  policy  of  life  insurance  is  not  the  prop- 
erty of  tl^  insured  in  the  sense  that  it  is  lia- 
ble for  his  debts,  unless  he  elects  to  make  it 
subject  to  the  claims  of  his  creditors  at  his  death." 
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Juvenile  Court  ?t^e2 

"In  the  abaence  of  any  attempt  to  csefraua 
the  creditors  of  the  Inaured,  the  proceeds  or 
avails  of  life  insurance  In  favor  of  a  bene- 
flclaar/  other  than  the  estate  of  the  insured, 
his  executors  or  aCUnlnlstrators,  are  not  liable 
for  the  debts  of  the  Insured.' 

Section  690.19  Of  the  California  Code  of  Civil  Pro- 
cedure relating  to  property  ex«npt  from  attachment  for  debts 
of  a  decedent  provides  that:  «««t'» 

"Money  accruing  or  in  any  manner  growing 
out  of  any  life  insurance  policy  the  annual 
premiiuns  of  which  do  not  exceed  $500.  is  ex- 
eaipt." 

/■iQjn\  ^"  ^J=^eg;^aj  Insurance  Co.  vs.  Beck.  39  C.A.  2d  355 
^1941;,  the  court  stated:  — ** 

"Where  a  policy  of  life  insurance  is  pay- 
able to  a  naa»d  individual,  its  proceeds  do 
not  pass  through  the  estate  of  the  insured,  and 
the  provisions  of  Sec.  690.19  of  the  Code  of 
Civil  Procedure  compel,  witiiout  limitation, 
the  exen^tion  from  liability  for  the  insured's 
debts  and  those  of  the  beneficiary,  of  insur- 
ance benefits  to  the  extent  that  the  annual 
premiums  do  not  exceed  $500." 

J,  ^^   ^*  apparent  from  the  above  that  without  regaws  to 
the  circumstances  of  the  assured  or  ills  intent  in  providing 
for  payment  of  the  proceeds  of  a  life  insurance  policy,  where 
the  annual  premiums  thereon  do  not  exceed  $500.00,  such  prt- 
ceeds  are  exen^t  from  attaciiaaent  for  the  debts  of  tlie  assured 
or  the  beneficiaries. 

I  am  not  informed  as  to  the  amount  of  annual  premluM 
paid  by  or  on  behalf  of  the  decedent  upon  the  policy.  If  the 
annual  premiums  do  not  exceed  $500.00,  then  the  proceeds  are 
•xeapt  under  any  circumstances. 

In  view  of  the  above,  you  are  advised  that  the  proceeds 
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of  this  insurance  policy  are  not  available  to  oay  the  amotm*- 

Yours  truly. 


DION  R,   HOIi! 
PJDN:Jf  ^^*y  Attorney 


OPINION  NO.  1217 
January  9,  19 58 


SUBJECT:   PALACE  OF  FINE  ARTS  ACQUISITION  AND  CONVEYANCE  OF 

PROPERTY  TO  STATE  PURSUANT  TO  CHAPTER  2386,  STATUTES 
OF  1957;  PROCEDURE  NECESSARY  TO  TRANSFER  TITLE 

Gentlemen: 

r.<=i. +-■!,.„.  ^IKi  office  Is  In  receipt  of  your  requests  for  opinions 
relating  to  the  property  comprising  the  Palace  of  Fine  Arts.  You 
asked  my  advice  on  the  following  points: 

1.  Review  the  grants  by  which  the  City  and  County  of  San 
Francisco  acquired  properties  comprising  the  Palace 
of  Pine  Arts. 

2.  The  legal  propriety  of  making  a  conveyance  of  the 
property  comprising  the  Palace  of  Fine  Arts  to  the 
State  of  California  so  as  to  include  this  property 
in  the  State  Park  System. 

3.  Can  the  property  be  conveyed  to  the  State  without  a 
vote  of  the  people? 

4.  Review  Assembly  Bill  No.  l400,  now  Chapter  2386  of 
the  Statutes  of  1957,  to  determine  whether  the 
property  comprising  the  Palace  of  Fine  Arts  can  be 
conveyed  as  outlined  in  said  Assembly  Bill. 

5.  The  steps  necessary  to  carry  out  the  provisions  of 
Assembly  Bill  No.  1400  requiring  a  conveyance  of 
the  Palace  of  Fine  Arts  properties. 

OPINION 
I-  Review  of  grants  through  which  Palace  of  Fine  Arts 
was  acquired. 

u  J.  ..  ,'^^®  ^^^^  generally  known  as  the  Palace  of  Fine  Arts  must 
be  divided  into  three  parts  as  follows: 

(a)  That  portion  acquired  by  the  City  and  County  of  San 
Francisco  from  the  United  States  of  America,  comprlsine  Q  93 
acres  (Assessor's  Block  90IB) . 

(b)  That  portion  acquired  by  the  City  and  County  of 
ban  Francisco  from  private  individuals  by  gift  and  purchase, 
comprising  4.05  acres  (Assessor's  Blocks  9I6,  917  and  924) 
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(c)  Those  portions  set  aside  for  street  purposes 
which  are  unimproved  but  which  have  never  been  vacated 
comprising  2.3^  acres.  ' 

a.  Portion  acquired  from  United  States  (Assessor's 
Block  9OIB;  see  map  attached); 

The  original  grant  to  the  City  from  the  United  States 
Government  by  deed  dated  June  3,  1927  and  recorded  June  24,  1Q27  in 
Book  1502  of  Official  Records  at  page  11,  contained  nine  and  ninety- 
three  hundredths  (9.93)  acres,  more  or  less,  and  was  granted  and 
conveyed  to  the  City  and  County  of  San  Francisco  and  its  successors, 
lor  educational,  art,  exposition  and  park  purposes.  The  deed  was 
executed  pursuant  to  authority  of  Act  of  Congress  approved  March  3, 
1925,  and  was  accepted  by  the  Board  of  Supervisors  pursuant  to 
Resolution  No.  27441. 

o  ^^   o  ^^^i°"  ^y  the  Board  of  Supervisors  was  authorized  by 
Section  8  of  Article  I  of  the  old  charter,  adopted  by  the  electorate 
on  November  2,  1926  (Stats.  1927,  page  1975)  as  amended  by  the  elec- 
torate on  November  6,  I928  ( Stats.  1929,  page  2030). 

By  Resolution  No.  24280  adopted  July  13,  I925,  the  Park 
commission  was  authorized  to  take  possession  of  the  Palace  of  Pine 
Arts  property  as  ceded  by  the  United  States  and  "to  manage  and  con- 
diet  io"^^"^^  ^°  ^^^   ^^'^^   extent  as  other  property  under  its  juris - 

The  original  grant  from  the  United  States  was  part  of  the 
military  reservation  of  the  Presidio  of  San  Francisco.  The  Palace 
of  Fine  Arts  building  is  located  thereon. 

The  deed  referred  to  above  provided  "that  in  the  event  of 
war  or  any  other  great  national  emergency,  the  United  States  shall 
nave  the  right  ...  to  the  exclusive  possession  of  said  land  and 
ail  Improvements  thereon,  without  the  payment  of  any  compensation 
rnereior,  and  to  hold,  occupy  and  use  the  same  during  the  continuance 
of  such  war  or  emergency;  ..." 

04-4.   ^  '^^^   ^^^^  ^-'■^^  contained  the  condition  that  the  United 
States  have  the  right  granted  by  ordinance  of  the  City  and  County  of 
ban  Francisco  to  maintain  and  operate  over  the  public  streets  "a 
spur  track  railroad  .  .  .  extending  from  Port  Mason  Military  Reser- 
vation to  the  Presidio  Reservation  ..." 

Ordinance  No.  7531  (New  Series)  dated  May  14,  1927  was 
enacted  granting  to  the  United  States  the  right  to  construct,  main- 
tain and  operate  said  spur  track  in  perpetuity.   This  ordinance  was 
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approved,  confirmed  and  validated  by  the  amendment  to  Section  8  of 

yZl  %     linQ   fV^^.^^^.^^^^^^"^   ^y  action  of  the  electorate  on  Novem- 
ber 6,    1928  (Stats.  1929,  page  2030). 

^     ...  n   O^^October  6,    I950  the  United  States  of  America  executed 
a  quitclaim  deed  to  the  City  and  County  of  San  Francisco  pursuant 
to  provisions  of  Public  Law  I8I  approved  July  21,  19^9  respecting 
the  original  property  conveyed  above,  which  deed  was  recorded  on 
November  20  1950,  in  Book  5585,  at  page  324.  This  deed  was  made 
subject  to  the  following  conditions : 

o*>^-       l-"-^  "^^^  ^^^^y  °^  ^^^   Second  Part  (City)  shall  not  here- 
after amend  or  rescind  Ordinance  Numbered  7531  (New  Series)  dulv 
passed  by  the  Board  of  Supervisors  of  Party  of  the  Second  Part 
(permitting  the  Party  of  the  First  Part  (United  States)  to  construct, 
maintain  and  operate  in  perpetuity  a  spur  track  railroad); 

^u  n  ^  ^^K,  ^^®  Party  of  the  Second  Part  (City)  shall  convey  to 
wJjf^  f  ^^^  ^^^'^  ^^^*  (U^i^^^  States)  perpetual  rlgh?s  of 
of  the  First ^fa?t^  ^'^''''^^  ^^^  property  as  now  enjoyed  by  the  Party 

uc,^.  nf  i->.J^K  "^u^.fff^^  °^  ^^^  Second  Part  (City)  shall  permit  the 
tion  1  of  PnS^?.  J'o^'^^S?  ^J^"f*^^  °^  the  property  described  in  Sec- 
ra^\li-fn2^  n^  ^^"^  ^^^'  ^^^^  Congress,  by  the  State  of  California 
I  or  National  Guard  purposes. 

and  pnnn^-.r^of^f^^r"^  between  the  State  of  California  and  the  City 
Ca?i?orni^  ?L^^^  Francisco  dated  June  9,  19^9  gave  to  the  State  of 

bSiid?nS  ?n  i^H/^^^^'  ^'''',  ^  P^''^^^  °^  ^9  years,  to  control  the  main 
building  in  the  premises  known  as  the  Palace  of  Pine  Arts,  for 
National  Guard  purposes. 

thP  Pit.r  n^^^P^^®?"^"^  agreement  between  the  State  of  California  and 
lul  n^t^  ^""^   County  of  San  Francisco  on  February  19,  1951  released 
r?Sh?^^/?^  ^°""^^  °^  S^"  Francisco  and  the  State  of  Californiffrom 
Ssinrthe'^PafLfn/SJ'^^^'?"".^^^^  ^^^P^^*  *°  ^^e  State  of  CalffomL 
relef JnJ  l^llt  f   ^^"n  ^^^^  ^°^  National  Guard  purposes,  thereby 
thrle  s?des  Sf  th^%?5  ^J^^^^^^i^  f'^°^  maintenance  of  the^oof  and 
tiSn  No  8?-ift  fo  J^'^y^^i^''^:.  Resolution  No.  10772  amended  Resolu- 
men?  o^'thl^^n^  4^5^"f^^  ^^e  Palace  of  Pine  Arts  from  the  agree- 
ment of  the  State  of  California  and  the  City  and  County  of  San 
Francisco  entered  into  on  June  9,  1949.         ^^^nzj   01  ban 

10   «Qi    ^^^^^  ^f®  Golden  Gate  Bridge  District  rights  of  way  of 
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From  the  foregoing  analysis  I  can  see  no  restriction  In  the 
conveyance  of  this  portion  of  the  property  to  the  State  of  California 
for  park  purposes. 

b.  Portion  acquired  by  City  from  private  individuals 

by  gift  and  purchase. 

This  area  comprises  Assessor's  Blocks  916,  917  and  924  and 
includes  the  greater  portion  of  the  lagoon  area  of  the  Palace  of  Fine 
Arts.   (See  map  attached)  Part  of  this  was  acquired  by  gift  and  part 
by  purchase. 

1.  Acquisition  by  gift. 

All  of  Block  924  and  substantially  all  of  Block  917  and 
Lots  2,    3  and  4  of  Block  916  were  acquired  by  deed  of  gift  from  Frank 
I.  and  Madeline  Z.  Turner,  which  deed  was  recorded  on  May  24,  1923 
in  Volume  698  of  Official  Records  at  page  457. 

The  deed  of  gift  from  the  Turners  to  the  City  and  County 
of  San  Francisco  and  its  successors  and  assigns  of  the  property  was 
"solely  for  the  purpose  of  a  public  park"  and  the  deed  contains  the 
following  provision: 

"To  Have  and  To  Hold  the  said  five  parcels  of  land 
and  each  and  all  of  them  solely  as  a  public  park 
unto  the  said  grantee  and  its  successors  and 
assigns  forever. "   (Emphasis  added) 

The  grantors  apparently  anticipated  a  transfer  of  the 
property  for  park  purposes  and  there  can  therefore  be  no  objection 
to  the  transfer  of  these  parcels  to  the  State  of  California  for  park 
purposes  as  long  as  the  aforementioned  conditions  are  included  in  the 
grant . 

2.  Acquisition  by  purchase. 

The  remaining  lots  in  Block  916,  to  wit.  Lots  1,  5  and  6 
and  Lot  2  in  Block  917,  were  purchased  by  the  City  and  County  of 
San  Francisco. 

Lot  1  in  Block  916  was  purchased  by  the  City  and  County  of 
San  Francisco  from  Albert  R.  and  Dorothy  M.  Herman,  et  al.,  for  the 
sum  of  $11,625.00.  The  purchase  was  authorized  by  Resolution  No. 
27456,  approved  July  14,  1927.  Resolution  No.  27541  authorized  the 
payment  of  the  sum  of  $11,625.00  for  the  property  from  general  funds 
to  be  payment  for  lands  required  for  the  Palace  of  Fine  Arts . 
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Lot  5  in  Block  916  and  Lot  2  of  Block  91?  were  purchased  by 
the  City  and  County  of  San  Francisco  from  James  Donovan  and  Margaret 
Donovan  for  the  sums  of  $4,000.00  and  $7,000.00  respectively.  The 
purchase  was  authorized  by  Resolution  No.  31559  approved  October  2o, 
1929.  The  payment  of  the  sums  of  $4,000.00  and  $7,000,00  was  author- 
ized by  Resolution  No.  31574  from  budget  item  No.  58  for  the  fiscal 
year  1929-1930,  which  budget  item  was  for  "Pine  Arts  Building  repairs" 
in  the  amount  of  $50,000.00. 

Lot  6  in  Block  916  was  purchased  from  Andrew  and  Emelia 
Penazzio  for  the  sum  of  $12,000.00.  The  purchase  was  authorized  by 
Resolution  No.  31525,  approved  October  I8,  1929.  The  payment  of  the 
sum  of  $12,000.00  was  authorized  by  Resolution  No.  315^5  on  October  21, 
1929  and  was  also  from  aforesaid  budget  item  58  mentioned  in  the  pre- 
ceding paragraph  for  the  fiscal  year  1929-1930. 

The  portions  purchased  by  the  City  for  the  Palace  of  Pine 
Arts  have  been  dedicated  for  park  purposes  and  may  be  conveyed  by  the 
City  to  the  State  for  park  purposes. 

c.  Portion  set  aside  as  street  areas. 

The  remaining  area  of  property  included  in  the  area  knovm 
as  the  Palace  of  Fine  Arts  consists  of  dedicated  streets  which  are 
unimproved  and  have  never  been  vacated.   The  street  areas  are  the 
following: 

1.  Lyon  Street  from  the  north  side  of  Bay  Street  to  the 
south  side  of  Jefferson  Street;  and 

2.  North  Point  and  Beach  Streets  from  the  east  side  of 
Lyon  Street  to  the  west  side  of  Baker  Street. 

Certain  street  areas,  to  wit,  North  Point  and  Beach  Streets, 
were  reserved  by  the  Outside  Land  Map  passed  by  Ordinance  No.  8OO  and 
subsequently  ratified  by  the  Legislature  of  the  State  of  California 
on  March  27,  I868  (Stats.  1867-68,  Ch.  331).  By  Act  of  Congress 
dated  May  9,  I876  (Ch.  93,  19  U.  S.  Stats,  at  Large  52)  the  United 
States  relinquished  any  interest  in  Lyon  Street,  which  had  thereto- 
fore been  a  portion  of  the  Presidio  Military  Reservation,  on  the 
condition  that  said  property  be  used  as  a  public  highway  and  street 
forever  and  on  the  further  condition  that  North  Point  Street,  among 
other  streets,  be  dedicated  as  a  public  highway  and  street  forever 
and  also  be  extended  westerly  to  intersect  the  easterly  line  of  Lyon 
Street.  Beach  Street  v^ras  not  mentioned  in  said  Act  of  Congress. 

Jurisdiction  of  these  street  areas  has  never  been  vested 
in  the  old  Park  Commission  of  the  City  and  County  of  San  Francisco 
or  its  successor,  but  these  areas  are  public  streets  under  jurisdic- 
tion of  the  Department  of  Public  Works.  These  streets  have  been 
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dedicated  as  public  streets  and  cannot,  v/ithou.t  further  act  of 
Congress,  be  alienated  by  the  City  for  any  purpose,  because  of  the 
condition  in  the  Act  of  Congress  relinquishing  said  street  areas. 

Rudolph  Herman  Co.  v.  City  and  County  of  San  Francisco,  154  Cal. 

lib)      


^: 


\ 


II.  Legal  propriety  of  conveyance  of  the  Palace  of 
Fine  Arts  to  the  State. 

I  have  heretofore  advised  you  in  Part  I  that  certain  por- 
tions of  the  Palace  of  Fine  Arts,  exclusive  of  street  areas,  may  be 
conveyed  by  the  City  to  the  State  of  California  for  park  purposes. 
There  is  no  prohibition  in  the  Charter  against  the  conveyance  of 
those  portions  to  the  State  of  California  for  park  purposes,  nor  are 
there  any  prohibitions  precluding  such  transfer  In  the  State  or  Fed- 
eral Constitutions. 

The  prohibition  outlined  in  the  California  Constitution, 
Article  IV,  Section  31,  that  the  legislature  shall  not  have  power 
to  make  any  gift  or  authorize  the  making  of  any  gift,  of  any  public 
money  or  thing  of  value  to  any  individual,  municipal  or  other  cor- 
poration whatever  does  not  apply  to  the  City  and  County  of  San 
Francisco.  This  provision.  Article  IV,  Section  31  of  the  Consti- 
tution, regulates  the  powers  of  the  legislative  department  of  the 
state  government  and  is  a  limitation  upon  the  power  of  the  state 
legislature.  It  has  no  application  to  municipalities.   (Los  Angeles 
G.  &  E . Corp .  V.  Los  Angeles,  l88  Cal.  307,  317;  Tevis  v.  City  and 
County  of  San  Francisco,  ?3  Cal.  2d  190,  197) 

III.  Necessity  of  vote  of  the  people  for  a  conveyance 
of  the  Palace  of  Fine  Arts  to  the  State. 

The  question  of  the  necessity  of  a  vote  of  the  people  on 
any  conveyance  of  the  Palace  of  Fine  Arts  by  the  City  to  the  State 
maj"-  have  been  raised  by  the  requirement  of  Section  4l.l  of  the 
Charter  that  before  a  park  may  be  abandoned  or  discontinued  the  gen- 
eral lav^fs  of  the  State  of  California  shall  be  complied  with,  which 
general  laws  require,  among  other  acts,  the  approval  by  the  electorate. 
However,  in  the  instant  case,  should  the  Palace  of  Fine  Arts  be  con- 
veyed by  the  City  to  the  State  the  use  of  said  Palace  of  Fine  Arts 
for  park  purposes  would  not  be  abandoned  or  discontinued,  but  would 
be  carried  on  by  another  governmental  agency  and  therefore  the  pro- 
visions of  Section  4l.l  of  the  Charter  are  not  applicable. 

The  land  and  improvements  comprising  the  Palace  of  Fine 
Arts,  with  the  exception  of  street  areas,  may,  therefore,  be  conveyed 


OPINION  NO.  1217 
January  9*  1958 
Page  7 


to  the  State  by  deed  authorized  by  the  Board  of  Supervisors  without 
being  referred  to  the  electorate.  Exclusive  control,  management  and 
direction  of  this  property  has  been  given  to  the  Recreation  and  Park 
Com.iission  and  the  consent  and  approval  of  said  Commission  v;ould  be 
a  prerequisite  to  any  action  by  the  Board  of  Supervisors. 

IV.  Review  of  Chapter  2386,  Statutes  of  1957  (Assembly 

Bill  No,  1400) 

Chapter  2386,  Statutes  of  1957  (Assembly  Bill  No.  1400) 
passed  at  the  1957  regular  session  of  the  California  Legislature, 
provides  as  f  ollov/s  : 

"SECTION  1.  UTienever  the  City  and  County  of  San 
Francisco  offers  to  convey,  without  cost  to  the  State,  all 
the  land  and  improvements  in  the  City  and  County  of  San 
Francisco  known  as  the  San  Francisco  Palace  of  Fine  Arts, 
totaling  approximately  13-1/2  acres,  the  State  Park  Com- 
mission shall  accept  the  conveyance  thereof  for  the  State 
Park  System  upon  the  following  terms  and  conditions. 

"After  said  property  is  acquired  by  the  State,  it  shall 
be  repaired  and  rehabilitated  as  close  to  its  original  form 
as  possible.  For  such  purpose  the  sum  of  two  million  dol- 
lars ($2,000,000)  is  hereby  appropriated  from  the  State 
Park  Fund  to  the  Division  of  Beaches  and  Parks,  Department 
of  Natural  Resources.  Any  portion  of  this  appropriation 
that  is  expended  for  such  purposes  shall  be  matched  by 
like  amounts  contributed  from  private  or  other  sources 
other  than  the  State;  provided,  that  the  contribution  by 
the  City  and  County  of  San  Francisco  may  be  made  over  a 
period  of  years  agreed  upon  by  the  city  and  county  and 
the  State  Park  Commission, 

"After  the  repair  and  rehabilitation  provided  for  in 
this  section,  the  State  Park  Commission  may  lease  the 
property  to  the  City  and  County  of  San  Francisco  upon  con- 
dition that  the  property  be  used  for  park,  cultural, 
recreational,  educational,  museum,  artistic,  and  musical 
purposes. " 

I  have  already  discussed  the  legality  of  the  conveyance  of 
the  property  comprising  the  Palace  of  Fine  Arts  to  the  State  of  Calif- 
oiviia  and  will  confine  my  review  of  said  bill  to  the  legality  of  the 
appropriation  of  the  Board  of  Supervisors  of  the  $2,000,000  matching 
fxind. 

In  a  similar  situation,  my  predecessor  advised  that  an 
appropriation  by  the  City  and  County  of  San  Francisco  of  $250,000 
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to  Agricultural  District  1-A  was  for  a  public  purpose  and  did  not 
come  within  the  constitutional  prohibition  preventing  the  gift  of 
public  funds.   (Opinion  No.  895,  July  23,  1935) 

See,  also.  City  of  Sacramento  v.  Adams,  171  Cal .  458, 
where  the  Supreme  Court  held  that  the  City  of  Sacramento  could  ex- 
pend municipal  funds  or  incur  a  bonded  indebtedness  for  the  purchase 
of  real  property  to  be  donated  to  the  State  on  condition  that  the 
State  erect  and  equip  thereon  public  buildings  for  the  use  of  the 
State,  at  an  expense  of  at  least  three  million  dollars,  devoting  such 
portion  of  the  real  property  not  used  for  buildings  to  the  purposes 
of  a  public  park  for  the  enjoyment  of  the  people.  The  court  stated 
at  page  461: 

"We  are  satisfied  that  there  is  nothing  in  our 
state  constitution  which  prohibits  such  action  by  a 
municipality.  It  is  true  that  the  expenditure  of 
municipal  funds  or  property  and  the  right  to  tax  the 
property  owners  of  a  municipality  for  other  than 
strictly  municipal  purposes,  even  though  the  proposed 
expenditure  is  for  some  other  public  purpose,  is  not 
to  be  taken  as  authorized  unless  the  power  is  clearly  and 
unmistakably  conferred  on  the  municipality,  but  that  the 
s^^'te  may  confer  such  a  power  on  a  municipality  as  regards 
any  purpose  that  may  fairly  be  held  to  be  a  public  one,  of 
benefit  to  the  municipality,  there  can  be  no  doubt.  Under 
our  constitution  the  power  may  be  conferred  on  a  city  by 
express  provision  in  a  freeholders'  charter,  approved  by 
the  legislature,  or  by  the  legislature  directly  where  the 
city  is  operating  under  general  laws  only,  or  where  there 
is  nothing  in  the  freeholders'  charter  expressly  or 
impliedly  prohibiting  the  same--that  is,  always,  of  course. 
If  there  be  nothing  in  the  constitution  of  the  state  that 
prohibits  the  conferring  on  or  exercising  by  the  munici- 
pality of  such  a  power.  The  only  provision  of  our  con- 
stitution brought  to  our  attention  in  this  matter  is 
section  31  of  article  IV,  which  prohibits  the  legislature 
from  authorizing  the  giving  or  lending  of  the  credit  of 
any  county,  city  and  county,  city,  township,  or  other 
political  corporation  or  subdivision  of  the  state  'in 
aid  of  or  to  any  person,  association,  or  corporation, 
whether  municipal  or  otherwise,  or  to  pledge  the  credit 
thereof,  in  any  manner  whatever,  for  the  payment  of  the 
liabilities  of  any  individual,  association,  municipal  or 
other  corporation  whatever';  and  also  providing  that  the 
legislature  shall  not  have  power  'to  make  any  gift,  or 
authorize  the  making  of  any  gift,  of  any  public  money  or 
thing  of  value  to  any  individual,  municipal  or  other 
corporation  whatever.'   We  are  satisfied  that  this  cannot 
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be  construed  as  applicable  to  the  giving  or  lending  of 
the  credit  of  one  of  the  agencies  of  the  state  or  the 
making  of  any  gift  by  one  of  such  agencies,  to  the  state 
itself.  The  state  is  not  a  corporation  v/ithin  the  mean- 
ing  of  this  section. 


"It  requires  no  argument  to  sustain  the  proposition  that 
the  construction  and  equipment  by  the  state  upon  the  land 
proposed  to  be  donated  of  buildings  suitable  and  proper 
for  state  capitol  purposes  to  be  used  solely  for  these 
purposes,  at  an  expense  of  three  million  dollars,  with 
a  maintenance  of  the  grounds  suitable  in  connection  with 
such  use,  might  well  be  considered  a  matter  pertaining  to 
the  progress,  advantage,  and  interests  of  the  city,  and 
the  convenience  and  advantage  of  its  inhabitants. 


"There  has  not  been  cited,  and  we  have  not  found, 
any  case  which  denies  the  power  of  the  state  to  authorize 
one  of  its  municipalities  to  appropriate  money  or  property 
to  the  state  for  a  public  purpose  which  may  fairly  be  held 
beneficial  to  the  municipality  and  the  people  thereof, 
notwithstanding  that  such  purpose  is  not  strictly  a  muni- 
cipal one." 
(Emphasis  of  the  Court) 

There  would  be  no  legal  objection  to  said  appropriation 
of  $2,000,000  by  the  Board  of  Supervisors  to  be  used  for  the  rehabili- 
tation of  the  Palace  of  Fine  Arts.   Any  appropriation  however  made 
would  have  to  comply  with  the  budget  and  fiscal  provisions  of  the 
Charter.   Should  the  funds  be  raised  by  bond  issue,  the  general  pro- 
visions of  law  governing  the  submission  of  bond  issues  would  have  to 
be  complied  with. 

V,  Steps  necessary  to  carry  out  the  provisions  of  Chapter  2386, 
Statutes  of  1957  (Assembly  Bill  No.  1400). 

The  steps  necessary  for  the  conveyance  of  the  Palace  of 
Fine  Arts  property  by  the  City  to  the  State  of  California  have  al- 
ready been  outlined  generally  above.  By  way  of  summary,  I  may  state 
them  as  follows : 

1.  As  to  the  lands  under  the  jurisdiction  of  the  Recrea- 
tion and  Park  Commission,  to  wit,  the  entire  area  of  the  Palace  of 
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Fine  Arts  exclusive  of  street  areas  set  forth  above,  the  Recreation 
and  Park  Commission  should  recommend  to  the  Board  of  Supervisors  that 
the  property  be  deeded  to  the  State  Park  Commission  of  the  State  of 
California  in  accordance  with  the  provisions  of  said  Chapter  2380, 
Statutes  of  1957,  and  also  request  that  the  $2,000,000  matching  fund 
be  made  available  for  the  purposes  set  forth  In  said  chapter. 

2.  As  to  the  street  areas  which  have  been  discussed  above, 
the  Board  of  Supervisors  should  immediately  proceed  to  seek  an  amend- 
ment to  the  Act  of  Congress  dated  May  9,    I87S  (Chapter  93,  Vol.  19 

U.  S.  Statutes  at  Large,  page  52)  to  remove  the  condition  that  the 
portions  of  Lyon  Street  and  North  Point  Street  which  are  included 
within  the  Palace  of  Fine  Arts  area  should  be  used  as  public  highways 
and  streets  forever  and  authorizing  said  areas  to  be  made  available 
for  park  purposes. 

3.  The  Board  of  Supervisors  in  the  exercise  of  its  legis- 
lative discretion  and  subject  to  the  budget  and  fiscal  provisions  of 
the  Charter,  should  make  available  the  sum  of  $2,000,000  required  as 
matching  funds  by  Chapter  2386,  Statutes  of  1957  (Assembly  Bill  No. 
1400). 

Respectfully  submitted. 


PRK/BJl^  DION  R.  HOLM 

City  Attorney 
Map  Attached 


TO :  Board  of  Supervisors 
235  City  Hall 

San  Francisco  2,  California 
Attention:  Mr.  R.  J.  Dolan 

Acting  Clerk  of  the  Board 

TO:  Mrs.  Clarissa  Shortall  McMahon 
Supervisor 
235  City  Hall 
San  Francisco  2,  California 

TO:  Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 
Attention:  Mr.  Edv;ard  A.  McDevitt 
Secretary 
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SUBJECT:   CITY  PLANNING  COMMISSION,  ANZAVISTA  TRACT, 
EFFECT  OF  DEVELOPER'S  FAILURE  TO  COMPLETE 
TRACT  WITHIN  TIME  SPECIFIED  IN  RECLASSIFI- 
CATION RESOLUTION,  DEPARTMENT  OF  PLANNING 
POWERS. 


Dear  Sir: 


I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"The  City  Planning  Commission  on  September  6, 
1945,  reclassified  an  extensive  area  (formerly 
Calvary  Cemetery)  from  First  Residential  to  Second 
Residential,  including  in  its  resolution  (No.  2953) 
the  following  paragraph: 

"'RESOLVED,  FURTHER,  That  the  property 
shall  be  used  for  the  purposes  applied  for 
within  one  year  after  the  effective  zoning 
date,  ^nd  the  failure  to  use  the  same  for 
said  pi^rposes  shall  cause  aforesaid  property 
to  revest  to  and  be  in  the  First  Residential 
District.' 

"This  resolution  (together  with  two  others  of 
the  same  date  and  with  the  same  clause,  v;hich  related 
to  the  portions  of  the  Calvary  Cemetery  Tract  changed 
to  Commercial)  constituted  the  Commission's  action 
after  prolonged  negotiations  concerning  the  stipula- 
tions, based  upon  an  application  filed  on  December  9, 
1944,  by  the  Mayfalr  Heights  Corporation.  The  appli- 
cation for  this  residential  portion,  under  'Use  to 
which  the  property  is  to  be  put,'  listed  'Single 
family  dwe^ings  and  multiple  family  dwellings  such 
as  flats  oif   apartment  houses.'   The  stipulations 
established  a  height  limit,  restricted  coverage  to 
65^  of  eaqh  block,  and  provided  for  a  10-foot  setback 
at  the  front  of  each  lot  sold. 

"The  applicants  thereupon  proceeded  with  sub- 
division plans,  grading  and  street  work  predicated 
upon  the  rezoning,  but  in  December  of  1946  reported 
to  the  City  Planning  Commission  that  because  of 
materials  controls  imposed  by  the  Federal  Government 
and  delayed  completion  of  street  work,  it  had  become 
impossible  to  proceed  with  the  construction  of  the 
buildings.    On  December  5,  the  Commission  adopted 
Resolution  No.  3187  (copy  enclosed),  setting  forth 
these  reasons,  and  extending  the  time  'for  the  rever- 
sion of  the  aforesaid  development  to  its  completion. ' 
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"On  December  26,  19^6,  the  City  Planning  Commis- 
sion passed  a  'correcting  and  amending'  resolution 
(No.  3195^  copy  enclosed)  granting  'without  limita- 
tion of  time'  the  zone  changes  described  In  original 
Resolutions  Nos.  2952,  2953^  and  295^.   (Two  of 
these  were  for  Commercial  zoning  of  other  portions 
of  the  whole  development,  now  known  as  Anza  Vista.) 

"jDevelopment  has  since  proceeded  In  accordance 
with  the  stipulations.   The  Commercial  portions  are 
occupied  by  the  Sears-Roebuck  Co.  Store  and  by  the 
Kaiser  Hospital.   The  portions  zoned  Second  Resi- 
dential have  now  been  built  upon,  with  the  exception 
of  a  few  lots  still  vacant.   There  are,  as  proposed, 
single-family  dwellings,  flats,  and  a  few  multiple 
dwellings.   Portions  of  five  blocks  have  since,  on 
application  of  the  property  owners,  been  reclassified 
back  from  Second  to  First  Residential  by  the  Commission. 

"The  claim  is  now  advanced  that  the  entire  area 
has  reverted  to  and  is  First  Residential,  however 
occupied,  because  the  Commission  in  Resolution  No. 
3195  did  not  provide  for  reversion  by  'specifying'  a 
time  limit,  and  that  consequently  every  commercial 
and  multiple-residence  structure  in  the  development 
is  actually  Illegal.   Since  the  Commission  clearly 
has  the  power  to  set  the  time  limit  for  reversion  at 
any  number  of  years,  and  could  thus  have  specified, 
for  example,  a  century,  it  has  always  been  assumed 
that  this  implied  the  power  to  secure  the  same  result 
by  clear  indication  of  its  intent  that  the  subject 
property  shall  remain  reclassified  without  specifying 
a  time  limit  within  which  it  must  be  used. 

"The  Commission  has  directed  me  to  seek  your 
opinion  as  to  whether  or  not  the  Resolutions  cited  may 
be  presumed  to  be  valid  as  an  expression  of  the  Com- 
mission's intent  with  respect  to  this  entire  development," 

OPINION 

Your  request  Involves  section  48  of  the  City  Planning  Code 
which  provides: 

"SEC.  48.   Time  Limit  -  Reversion.   The  City 
Planning  Commission,  in  reclassifying  any  property 
or  changing  or  establishing  building  set-back  lines 
thereon,  shall  provide  in  any  resolution  or  order  re- 
classifying said  property,  or  changing  said  set-back 
lines  thereon,  that  said  property  so  reclassified  or 
changed  shall  be  used  for  the  purposes  for  which  it 
was  reclassified  or  changed,  within  a  specified 
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period  of  time,  and  that  the  failure  to  use  the  same 
for  said  purposes  shall  cause  said  property  to  revert 
to  the  zone  or  classification  from  which  it  v/as 
changed." 

Before  proceeding,  it  may  be  well  to  set  forth  Resolutions 
Nos.  2953.  3187  and  3195. 

Resolution  No.  2953  of  September  6,    19^5.  provides; 

"RESOLVED  That  the  application  proposing  to 
change  the  Use  District  Classification  of  the 
hereinafter  described  property  from  the  First  Resi- 
dential District  to  the  Second  Residential  District 
be  and  the  same  is  hereby  approved: 

(Description  of  23-acre  Anzavista 
Tract  omitted. ) 

"RESOLVED  Further  that  this  change  is  made  con- 
tingent upon  the  applicants  and  their  successors  in 
interest  fulfilling  the  conditions  contained  in 
stipulations  filed  by  them  under  date  of  August  3I, 
1945,  which  stipulations  on  file  in  the  office  of  the 
City  Planning  Commission  are  hereby  referred  to  and 
made  a  part  hereof,  which  stipulations  provide: 

"1.  That  in  the  Second  Residential  Area  there 
will  be  setback  lines  established  on  the  front  of 
all  lots,  which  may  be  of  an  irregular  nature,  which 
setback  lines  shall  be  described  or  shown  on  a  plat 
at  the  time  that  we  start  building  on  each  street 
frontage  for  the  full  length  of  each  block.  Or  in 
the  event  that  any  portion  of  the  property  is  sold 
for  others  to  build,  we  shall  establish  a  minimum 
10-foot  setback  line  on  the  front  of  all  lots  to  be 
sold. 

"2.  That  in  the  Second  Residential  Area  it  is 
our  intent  that  the  garage  floors  shall  be  not  less 
than  22  feet  back  of  the  curb  line. 

"3.  That  in  the  Second  Residential  Area  no 
building  will  be  erected  that  will  have  a  height 
limit  to  the  legal  point  of  the  building  that  ex- 
ceeds 40  feet  above  the  curb  in  the  center  of  the 
lot. 

"4.   In  the  Second  Residential  Area  that  the 
building  coverage  of  any  one  block  shall  not  exceed 
65  per  cent  of  said  block. 

"RESOLVED  Further,  that  the  property  shall  be 
used  for  the  purposes  applied  for  within  one  year 
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after  the  effective  zoning  date  and  the  failure  to 
use  the  same  for  said  purposes  shall  cause  aforesa'ld 
property  to  revert  to  and  be  In  the  First  Residential 
DlstrlcfT"   (Underlining  ours. J 

Resolution  No.  318?^  dated  December  5,    19^6,  reads: 

"Resolution  No.  3187.   WHEREAS,  the  City  Planning 
Commission  Is  In  receipt  of  a  request  from  the  Mayfalr 
Heights  Corporation  for  an  extension  of  time  of  one 
year  for  the  completion  of  Anzavlsta  (formerly 
Calvary  Cemetery) ,  and 

"WHEREAS,  Resolutions  No.  2952,  2953,  295^  stipu- 
late the  property  shall  be  used  for  the  purposes 
applied  for  within  one  year,  and 

"WHEREAS,  the  development  of  the  said  tract  has 
progressed  In  the  grading,  the  establishment  of  streets 
and  the  Installation  of  sewers  and  electrolier,  and 

"WHEREAS,  the  building  of  structures  has  been 
held  up  pending  the  completion  of  grading  and  the 
establishment  of  streets, 

"NOW,  THEREFORE,  BE  IT  RESOLVED  That  the  City 
Planning  Commission  at  their  regular  meeting  assembled 
on  Thursday,  December  5,  1946  does  hereby  extend  the 
time  for  the  reversion  of  the  afore-mentioned  develop- 
ment to  its  completion." 

Resolution  No.  3195,  dated  December  26,  1946,  reads: 

"CITY  PLANNING  COMMISSION  -  RESOLUTION  NO.  3195 
AMENDING  AND  CORRECTING  RESOLUTION  3187  TO  READ  AS 
FOLLOWS: 

"WHEREAS,  the  City  Planning  Commission  is  in  re- 
ceipt from  the  Mayfalr  Heights  Corporation  for  an  ex- 
tension of  time  of  one  year  for  the  completion  of 
Anza  Vista  (formerly  Calvary  Cemetery),  and 

"WHEREAS,  resolutions  numbered  2952-2953-2954 
stipulate  the  property  shall  be  used  for  the  purposes 
applied  for  within  one  year,  and 

"WHEREAS,  the  development  of  said  tract  has  pro- 
gressed in  the  grading,  the  erection  of  necessary 
retaining  walls,  the  establishment  of  streets,  and 
the  installation  of  sewers  and  electroliers,  and 
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"WHEREAS,  the  building  of  structures  has  been 
held  up  pending  the  completion  of  the  said  grading, 
the  establishment  of  streets  and  necessary  retaining 
walls, 

"NOW,  THEREFORE,  BE  IT  RESOLVED,  That  the  City 
Planning  Commission  at  their  special  meeting  Decem- 
ber 26,  19^6  does  hereby  grant,  without  limitation  of 
time,  the  zone  changes  as  described  in  the  original 
resolutions  2952-2953-295^." 

In  the  case  of  a  development  like  Anzavista  v/here  subdivision 
plans  have  to  be  drawn  and  approved,  and  streets,  sewers,  elec- 
troliers and  retaining  walls  installed  before  building  construction 
can  even  commence,  it  is  apparent  that  a  year's  time  to  put  the 
property  to  the  actual  "uses"  for  which  it  was  reclassified  would  be 
wholly  insufficient. 

In  such  case  it  is  my  opinion  that  neither  the  Board  of 
Supervisors  when  it  enacted  section  48,  nor  the  City  Planiilng 
Commission  when  it  passed  Resolution  No.  2953^  intended  that  the 
property  should  revert  to  First  Residential  if  the  property  were  not 
actually  put  to  the  "use"  for  which  it  was  reclassified  within  the 
specified  time.   Such  a  construction  would  be  absurd,  and  is  to  be 
avoided.    (Dempsey  v.  Market  St.  Ry.  Co.,  23  Cal.2d  110,  113.) 

Rather  the  "use  .  .  .  within  a  specified  period  of  time" 
means  the  time  within  vihich  the  developer  must,  with  reasonable 
diligence  and  in  good  faith,  get  the  property  ready  for  building  and 
eventual  use. 

In  this  connection,  the  word  "failure"  (see  phrase 
"failure  to  use,  etc."  in  section  48  and  in  Resolution  No.  2953) 
has  various  meanings,  depending  on  the  context.   Thus,  "failed"  in 
a  particular  context  "has  been  held  to  mean  designedly  or  inten- 
tionally neglected  to  perform  one's  duty."    (35  C.J.S.  480,  note 
52)   "Failing  to  comply"  may  mean  "refusing  to  comply."   (Taylor 
V.  Mason,  9  V/heat.,  U.S.  327,  348,  6  L.ed.  101;   Ginocchio  v. 
Hydraulic  Press  Brick  Co.,  266  Fed.  564,  569.)    "The  term 
I 'failure 'J  is  sometimes  used  in  the  sense  of  non-performance  of 
duty,  that  is,  as  the  equivalent  of  'neglect.'"   (35  C.J.S.  481, 
note  62. ) 

As  applied  to  the  instant  case,  an  automatic  reversion  of 
the  23-acre  tract  to  First  Residential  because  of  "failure  to  use, 
etc."  could  only  occur  where  there  was  an  intentional  neglect  or 
refusal  by  the  developer  diligently  to  proceed  v/ith  the  subdivision. 
Prom  the  facts  stated  in  your  request  and  contained  in  Resolutions 
Nos.  3187  and  3195,  it  is  clear  that  the  Mayfair  Heights  Corporation 
was  not  derelict  in  initiating  and  prosecuting  the  development 
work  and  putting  the  property  to  the  intended  uses,  and  I  can  see 
no  justification  for  holding  that  an  automatic  reversion  to  First 
Residential  has  occurred. 
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Your  request  points  out  that  there  are  "a  few  lots  still 
vacant/'  but  this  fact  could  not  reasonably  be  held  to  bring  about 
an  automatic  reversion  of  this  23-acre  tract  to  First  Residential. 

You  raise  the  question  whether  "every  commercial  and 
multiple-residence  structure  in  the  development  is  actually 
illegal?"   My  answer  is  "No";  the  existing  commercial  and  multiple- 
residence  structures,  and  their  use  for  such  purposes,  are  not 
illegal. 

You  ask  "whether  or  not  the  Resolutions  cited  may  be  pre- 
sumed to  be  valid  as  an  expression  of  the  Commission's  intent  with 
respect  to  this  entire  development?"   Resolution  No.  2953  is  valid 
because  it  complies  with  section  48  but  the  purported  modifying 
Resolutions  Nos.  3187  and  3195  do   not  comply  therewith  and  are 
invalid. 

The  final  question  raised  by  your  request  is  whether  the 
entire  area  has  reverted  to  First  Residential,  so  that  multiple- 
residence  structures  may  not  be  constructed  and  used  on  the  "few 
lots  still  vacant."   In  my  opinion,  the  area,  including  that 
occupied  by  the  "few  lots  still  vacant,"  is  still  Second  Residential. 

Under  section  48  the  property  which  reverts  is  the  property 
which  was  reclassified  —  in  this  case,  the  23-acre  tract.  No 
provision  is  made  for  piecemeal  reversion.  Since  the  developer  in 
the  year's  period  provided  by  Resolutions  Nos.  2952,  2953  and  2954 
used  due  diligence  to  get  these  tracts  ready  for  building,  he  com- 
plied therewith  and,  under  the  facts  as  you  have  outlined  them,  no 
automatic  reversion  could  thereafter  occur. 

Your  Commission  can  decline  to  approve  issuance  by  the 
Central  Permit  Bureau  of  a  permit  for  construction  of  any  structure, 
should  it  find  that  such  structure  would  adversely  affect  surround- 
ing property  and  the  residents  thereof.    (San  Francisco  Building 
Code,  section  304;  San  Francisco  Municipal  Code,  part  III,  Art.  I, 
Permit  Procedure,  section  26;   Lindell  Co.  v.  Board  of  Permit  Appeals, 
23  Cal.2d  303,  311.) 

Further,  pursuant  to  the  provisions  of  section  117  of  the 
Charter  and  sections  4l  to  47  of  the  City  Planning  Code,  your 
Commission  is  authorized,  on  its  own  motion  or  on  the  application 
of  an  interested  property  owner,  to  hold  hearings  on  proposed 
changes  in  the  classification  of  the  use  to  which  property  may  be 
put,  and  to  approve,  or  disapprove,  such  changes.   Should  the  Com- 
mission find  that  the  still  vacant  property  or  the  property  now 
occupied  by  single-family  dwellings  should  be  reclassified  to  First 
Residential,  it  can  approve  such  reclassification. 

You  are  advised  accordingly. 

Respectfully  submitted, 
GEB/BJW 
TO:   MR.  PAUL  OFPERMANN  DION  R.  HOLM,  City  Attorney. 

Director  of  Planning 

100    Larkin    .St..5^fln    ffranplspn    9 
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SUBJECT:   RIGHT  OP  HEALTH  SERVICE  SYSTEM  TO  RECEIVE  COPY  OF 
MINUTES  OF  RETIREMENT  BOARD. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows : 

REQUEST 

"The  Health  Service  Board,  at  its  regular  meeting  on 
October  24,  1957^  approved  a  motion  requesting  that 
the  Health  Service  System  be  placed* on  the  mailing 
list  of  the  Retirement  System  for  copies  of  all  Minutes 
of  the  Retirement  Board  meetings,  forwarding  a  letter 
to  the  Retirement  Board  to  that  effect. 

"Under  date  of  November  7,   1951 ,    the  Retirement  Board 
denied  the  request  and  directed  that  we  be  told  that 
it  was  their  policy  not  to  distribute  copies  of  the 
Minutes. 

"At  the  regular  meeting  of  the  Health  Service  Board 
held  on  November  26,  1957  a  motion  v/as  approved 
requesting  your  opinion  as  to  whether  the  Health 
Service  Board  is  entitled  to  receive  copies  of  the 
Minutes  of  the  Retirement  Board  Meetings." 

OPINION 

The  Health  Service  Board  is  governed  by  Charter  Section  172.1. 
In  order  for  a  Board  to  have  power  to  perform  an  act,  or  to  require 
an  act  from  another  board  or  person,  the  power  must  be  either  express, 
or  fairly  implied  from  the  charter  section.   I  cannot  find  such  power, 
either  express  or  implied  in  the  words  of  this  section. 

Therefore,  in  answer  to  your  request,  contained  herein,  the 
Health  Service  Board  does  not  have  the  power,  either  express  or 
implied,  to  require  the  Retirement  System  to  furnish  minutes  of  its 
meetings . 

Respectfully  submitted, 

DION  R.  HOLM 
WJB/GEB  City  Attorney 

TO:   MR.  HENRY  L.  McKENZIE 

President,  Health  Service  System 

6l  Grove  Street 

San  Francisco  2,  California 
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SUBJECT:   MARKET -PORT OLA  WIDENING  -  ST,.  FRANCIS  HOMES  ASSOCIATION 

Dear  Sir: 

I  have   your  request   for   an   opinion  as   follov/s: 

REQUEST 

"Please    let    us  have   your  opinion  as   to  whether  it   is 
legal  for  the  City  to  pay  the  St,    Francis  Homes  Associa- 
tion  for  the    assessiiients  on  the  City  owned  properties 
acquired   for  iiarket-Fortola  Widening,    listed   in  the 
attached   copy  of  the   letter  dated  i<'ebruary   1^.,    1957> 
from  wr.    John  Craig,    Secretary  of  the    St.    Francis  Homes 
Association. 

"In  the   next   to   the   last   paragraph  of  his   letter, 
Mr.    Craig   refers  to   assessraents  for  the  year  of  1956« 
The  properties   referred   to  were   acquired  by  the  City 
presumably  subject   to    the  lien  of   said    assessments, 
and   all  of  the   listed  properties    are  presumably   sub- 
ject  to   the  1957   assessment. 

"Your  opinion   should   include  whether  the  City 
would    be   liable   on  such  future    assessiuents   and    assess- 
ments  on  the    remainin._i  lots   to  be    acquired   for  this 
project,    with  the   understanding   taat   the    lot   areas 
shall  be   reduced  waen   a  map   nas  been   filed   dedicating 
Portola  Drive    as   a  widened   public    street.      Probably 
within  the    next   two    or  three   years   all   surplus   lands 
not   needed  for   the  project  will  be    sold  by   the   City." 

OPINION 

The  property  owners  of  St.  Francis  Hones  Association 
entered  into  an  agreement  containing  covenants  and  agreements  to 
which  their  properties  were  subject,  araong  which  was  the  obliga- 
tion to  pay  an  upkeep  assessment  yearly,  to  be  determined  and 
collected  by  the  St.  Francis  Homes  Association.   This  agreement 
was  extended  from  time  to  time  by  the  mutual  consent  of  the  prop- 
erty owners.   The  terms  of  the  Agreement  was  extended  from  1950 
to  1970.   It  bound  the  owners,  subsequent  purchasers,  heirs  and 
assigns  of  the  individual  pieces  of  property  to  pay  the  yearly 
assessments  until  the  expiration  thereof. 
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In  195^  the  City  and  County  of  San  Francisco  acquired 
certain  lots  for  the  purpose  of  widening  Portola  Drive.   The  prop- 
erties were  among  those  subject  to  the  lien  of  the  assess.Tient  for 
that  year,  if  purchased  by  private  persons. 

The  question  presented  concerns  tae  liability  of  the  City 
and  County  of  San  Francisco  for  the  assessment  levied  against  the 
St.  Francis  homes  Association  for  the  year  1956*   The  agreement 
called  the  "Supplemental  Declaration"  is  a  contract  between  indi- 
vidual property  owners,  and  is  binding  upon  them  and  subsequent 
individual  purcnasers  of  the  property.   It  does  not  bind  the  xauni- 
cipality  when  the  property  is  acquired  for  a  public  purpose. 

The  courts  have  held  that  the  state  and  its  various  poli- 
tical subdivisions  may  not  be  bound  by  the  terms  of  a  private  con- 
tract to  which  it  is  not  a  party. 

Sackett  v.  L.  A.  City  School  District, 
llti  C.A.  25k. 

The  leading  case  in  California  is  Friesen  v.  City  Of 
Glendale,  209  Cal.  52l|,  which  was  quoted  at  length  in  my  opinion 
dated  August  2,  1950*  No.  220.   It  held  that  the  provision  of  an 
instrument  claiming  to  create  an  equitable  servitude  or  negative 
easement  on  properties  will  be  strictly  construed;  any  doubt  being 
resolved  in  favor  of  the  free  use  of  the  land.   This  rule  would 
seem  to  be  particularly  applicable  to  the  land  wiiere  it  is  acquired 
for  public  street  purposes.   To  construe  the  instrument  in  favor  of 
the  servitude  would  impose  upon  the  City  a  burden  for  which  it 
would  receive  no  benefit.   It  inay  thus  be  held  that  conformity  with 
my  Opinion  heretofore  referred  to,  of  August  2,  1950f  No.  220,  and 
the  cases  cited,  that  the  City  and  County  of  San  Francisco  is  not 
bound  by  "Supplemental  Declaration",  nor  is  the  property  subject 
to  the  lien  for  said  assessments.   If  the  City  is  not  subject  to 
the  assessments  for  the  year  195^*  it  follows  tnat  it  is  not  sub- 
ject to  any  assessments  for  any  subsequent  years. 

If  the  City  and  County  of  San  Francisco  should,  in  the 
future,  acquire  other  property  in  this  area  subject  to  the  same 
assessments,  and  the  acquisition  is  for  a  public  use,  it  is  my 
opinion  that  the  City  will  not  be  liable  for  tnese  assessments. 

The  above  conclusion  is  my  opinion,  even  though  in  the 
past  the  City  may  have  paid  a  portion  of  an  assessment  prior  to 
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the  execution  of  this  Supplemental  Declaration.   That  action,  how- 
ever, is  not  binding  upon  the  City  at  this  time. 

You  are  advised  accordingly. 

Respect  fully  subrtii  1 1  e  d , 


AOSA'FB 

To:   hr.  Philip  L.  Rezos 
Director  of  Property 
93  Grove  Street 
San  Francisco  2 


DION  R.  HOLM 
City  Attorney 
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Let  terrain  Ax-i.^   Ho-dpltal 
Sari  ?t<anciacu«   Callfcrtila 

Attention  '  l;olonel  JielMfi  f ,  KlHg^  JAGC 

Oaar  Sir: 

Plaaaa  r«fer  to  your  X«tt«r  of  J^inuary  9«  l^l^Bj  r«- 
latlng  to  the  aaaaaamant  of  a^in  Francisco  Uaa  Tux   on  tha  sales 
price  of  motor  vehlolee  purchased  by  Military  personnel  raaldlng 
at  the  .tresidio  of  ^ian  Franciseo,  Oalifomia.  I  unddretanA  that 
these  automobiles  are  the  private  property  of  the  Inoividual 
purchasera  and  not  of  the  Uoited  statetd  Covemnent, 

In  Uiese  ciroumstanees  it  id  foy  opinion  that  use  tax 
was  properly  assessed  upon  subject  transactions.  I  respectfully 
draw  youi'  attention  to  i^ublic  Law  No.  Bl'j,   Y^tti   Oon^reas,  Chapter 
787«  3rd  cieaslonj  which,  in  part«  provi^e^: 

®  ^^'"  ^*Be  it  enacted  by  the  Jea^te  and  House  of  rtepre- 
sentittives  oJT  JtiQ   tibiifc^  Jt«^te3  of  America  in  Conaress 
assembled,  That  ^aJ  no  person  sfaaii  be  reii^ived  fresi 
ilabiXity  for  payment  of,  collection  of,  or  aeoeuntlag 
for  any  sales  or  use  tax  levied  by  any  State,  or  by  any 
duly  constituted  taxing  authority  therein,  having  J^tt*ls«> 
diction  to  levy  such  a  tax,  on  the  tj;round  that  the  sale 
or  use,  vrlth  respect  to  which  aucJr;  tax  im  levied,  ooourr^ 
ed  in  whole  or  in  part  within  a  Federal  ai^aj  and  such 
State  or  taxing  authority  shall  have  full  jurlsdletion 
and  power  to  levy  and  collect  any  such  tax  in  ax^  Federal 
area  within  such  State  to  the  same  extent  and  with  the 
sose  effect  as  thougg^  ;auch  area  was  not  a  Federal  area." 

ohould  you  consider,  in  the  light  of  the  quoted  statute, 
that  a  conference  between  our  offices  would  be  advanta&eovs,  X  will 
be  pl4Riu»ed  to  cos$>ly  with  yot^r  reqxwst. 

Tours  truly, 

Queatx 

DION  R.  HOUI, 
Ol.itdb  City  Attorney. 


l^UJ^^UM'i'l   iiJii* 


i'i~ 


■      >    >nl.Jfa.t 


dbtlei 
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SUBJECT:   PAIR  EMPLOYMENT  PRACTICES  ORDINANCE 

SETTLEfffiNT   OF  CLAIM  BY  EMPLOYER  AND  EMPLOYEE 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
with  respect  to  the  following  hypothetical  questions: 

REQUEST 

(1)  Can  an  employer  who  is  allegedly  in  violation  of 
the  ordinance  compromise  and  settle  with  the  injured  party 
with  the  acquiescence  of  the  Commission  so  as  to  preclude 
prosecution  under  the  ordinance? 

(2)  What  is  the  effect  of  refusal  of  the  allegedly 
injured  party  to  accept  from  the  employer  all  lawful  damages 
due  him  by  reason  of  the  violation  of  the  ordinance? 

(3)  What  is  the  effect  of  refusal  of  the  injured  party 
to  accept  a  lower  paying  job  or  less  than  the  full  amount 
due  him  by  reason  of  violation  of  the  ordinance? 

OPINION 

Ordinarily  this  office  will  not  answer  questions  of  a 
hypothetical  nature  since  it  is  difficulty  if  not  impossible,  to 
anticipate  all  the  relevant  circumstances.   It  is,  of  course, 
obvious  that  circumstances  alter  cases.  This  is  particularly  true 
in  adjudging  what  is  reasonable  conduct.   The  instant  hypothetical 
cases  must  be  resolved  on  the  issue  of  whether  the  applicant  has 
unreasonably  failed  to  mitigate  his  damages  as  required  by  the 
ordinance  (Sec.  9c).   Each  case,  as  it  arises,  must  be  determined  on 
its  own  facts.   Accordingly,  my  answers  to  your  questions  are  neces- 
sarily general  and  tentative. 

In  discussing  the  problems  presented,  I  assume  the  follow- 
ing:  (1)  That  the  employer  in  each  instance  has  violated  the 
ordinance;  (2)  That  as  a  consequence,  applicant  is  entitled  to  money 
damages. 

Question  1: 

The  situation  here  presented  is  that  of  accord  and  satis- 
faction.  Each  party  may  agree  to  a  fair  settlement.   If  the  neces- 
sary elements  of  a  contract  of  accord  and  satisfaction  are  present, 
the  obligation  is  extinguished.   (See  1  Cal.  Jur.  2d,  §§2  and  3) 
Consequently,  further  prosecution  is  precluded. 
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It  Is  the  policy  of  the  law  to  discourage  litigation  and 
to  favor  compromises  and  voluntary  settlements,  whether  in  court  or 
out.   (Hamilton  v.  Oakland  School  Dist.,  219  Cal.  322,  26  P.  2d  296,) 
This  policy  is  implicit  in  the  ordinance  as  well.   The  ordinance 
speaks  in  terms  of  "Adjusting"  disputes  (Sec.  7(c)),  "Conciliation" 
and  "Mediation"  (Sec.  8(c)),  and  providing  opportunity  for  the  alleged 
violator  and  applicant  to  resolve  their  differences  (Sec.  8(c)). 

If  all  parties  agree  to  the  compromise  and  settlement, 
there  remains  no  wrong  to  be  corrected .  The  alleged  injured  employee 
will  get  all  tTiat  is  due  him  under  the  ordinance:  money  damages  (Sec. 
9(c)).  The  action  may  be  dismissed  and  Section  8(f)  would  be  applic- 
able. 

Question  2: 


In  this  situation  it  is  further  assumed  that  the  employer 
has  made  tender  of  the  full  amount  due  applicant  by  reason  of  viola- 
tion of  the  ordinance.  Refusal  of  the  applicant  to  accept  such  ten- 
der is  not  necessarily  unreasonable,   since  applicant  possibly  could 
be  reasonably  mistaken  as  to  the  amount  accruing  to  him  and  the 
nature  of  the  remedy  due  him.  This  problem  can  be  foreclosed  by 
requesting  employer  to  deposit  the  amount  due  applicant  in  a  bank 
in  conformance  with  Section  1500  of  the  Civil  Code  and  Sections  207^, 
2075  and  2076  of  the  Code  of  Civil  Procedure.  Thereafter,  a  determ- 
ination by  the  Commission  that  no  further  sum  was  due  applicant,  if 
supported  by  the  evidence,  would  foreclose  prosecution  by  the  appli- 
cant. 

Question  3: 

The  employee  is  entitled  to  a  maximum  of  ninety  (90)  days 
loss  of  salary,  wages  or  earnings,  less  any  sum  arising  from  failure 
of  applicant  to  minimize  his  losses  (Section  9(c)). 

Failure  to  mitigate  damages  arises  when  the  party  so 
charged  with  this  duty  has  unreasonably  failed  to  minimize  his  losses. 
(14  Cal.  Jur.  2d,  §111.)   The  reasonableness  or  unreasonableness  of 
the  applicant's  conduct  in  this  regard  is  always  a  question  of  fact 
under  all  the  circumstances  of  the  case  (Baker  v.  Barello,  136  C.I60, 
at  164,  165). 

In  making  the  determination  as  to  whether  applicant  has 
acted  reasonably  in  refusing  to  accept  a  lower  paying  job,  consider- 
ation should  be  given  to  the  field  of  employment,  the  experience  and 
qualifications  of  applicant,  the  probable  effect  on  applicant's 
future  qualifications  in  accepting  a  job  with  lower  status  and  many 
other  criteria.   The  problem  is  not  easy  of  solution.   A  clear  case 
would  be  as  follows; 
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eastern  Hoii^\??J\^?e^:o1t*1aSJ^nSf:!^Y^no-r--ro:^,Ser 

on  these  facts,  A  Has  not  falleca  to  mitigate  hTs  damages.  ^^"^^^^^^^'^ 
On  the  other  hand,  a  very  clear  case  to  the  contrarv  won id 

„.^  ^.   '^^  intermediate  situation  is  presented  by  less  extreme 
situations   For  example,  A  is  a  qualified  cook.  He  applies  Tor  iob 
as  assistant  chef  and  B  IH  violation  of  the  ordinancef  recuses  to 
ail^  w.'^JLTr?^^'JJ!  °£f-?^  -   ^\--   a  fry  cook.  ^It'irques?. 


ouesticn- 


able  Whether  A  is  reasonable  in  Je^uslngJuch^joS'  iependfn^o'J 
CeJt-Sfn?^'''^^^:  ^i^^^^^stances,  it  is  possible  to  decide  ef the?  wL 
en,  J  ?^^  ^""^^   questions  are  best  left  to  the  good  sense  and  the 
sound  discretion  of  the  Commission.  ® 

r^^  ^   u  f-as^ly^  as  part  of  the  third  question,  the  problem  1^! 

=t  Tr^i^UTa^ir'  ^^  ^^^^^^^  ^°  ^^-^^  iesftL^f is:  i^tai 

he  cannot  Sff  oir^?  H   KP^^^^"^  ^^  ^^^i^led  to  the  greater  amount 
discha^ee  o?  M^r?.^^  ?^^?K  ^  ^^^^^"^  ^^'^''^^^  ^^  satisfaction  and 
in  accordance  w^h?io  ^°''  ^?^  greater.  The  problem  could  be  handled 
That  1^  J^S?.     the  procedures  outlined  in  respect  to  Question  One 
Idl^i  ;-.^^-^°^®''  "^^y  c3eposit  to  applicant's  account  the  amount 
re^Jlvf  jL'nil.??'  thereafter  the  Commission  could  endeavo?tS 
compenlation^  ?f^?''  f  whether  applicant  is  entitled  to  additional 
compensation.   If  m  fact  he  is  not,  the  Commission  could  so  hold- 

^Sn^issJon'^n^aJooi.^  ^"  is  entitled  to  additional  compensItlSn  ihe 
aS  coS?d  Jpkf ^?  ^"T  ""^^^  ^^'^  procedure  set  forth  in  the  ordin- 
ance, could  take  steps  to  secure  this  added  compensation. 


You  are  so  advised. 


Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Honorable  C.  J.  Goodell 
Chairman 

Commission  on  Equal  Employment  Opportunity 
in  and  for  the  City  and  County  of 
San  Francisco 

Room  205  city  Hall 

San  Francisco  2. 
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SUBJECT:   CROSSTOWN  FREEWAY,  POWER  OP  THE  BOARD  OP 
SUPERVISORS  TO  ACQUIRE  PROPERTY  FOR  SAID 
PROJECT  PRIOR  TO  LEGISLATIVE  ACTION 
DEFINING  THE  PRECISE  ROUTE 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

R«.m,",??  ^°M®"'^?Li'  }^^^'    ^^^   2°^^^  °^  Supervisors  adopted 
Resolution  No  14922  (Series  of  1939),  which  authorized 
the  construction  of  the  Crosstown  Freeway  from  the  Southern 
Freeway  in  the  vicinity  of  Mission  Street  and  Alemany 
Boulevard  to  a  connection  with  the  Junipero  Serra  Preexmv 
south  of  Lincoln  Way.  A  copy  of  the  resolution  is  at! 
tached  hereto. 

"The  resolution  was  adopted  by  the  Board  pursuant  to 
^hf  ^«J°™;endation  of  the  Director  of  Public  Works  and 
the  City  Engineer,  who  represented  that  the  vrark  would 
be  performed  in  several  stages,  the  first  of  which  will 
be  the  widening  of  Bosworth  Street  east  of  O'Shaughnessv 
^nnir^^'^^T.^''^  ^'"  extension  to  a  connection  wlShlhe^ 
?he  C?osJo^T*   ^^  has  been  noted  by  the  Board  that 
onlv  In  ?h^^.!j^-''^^  project  thus  far  has  been  delineated 

section  o?%hrM^r^^?.^^^^'  ^^^^h  i^  th^  transportation 
?^^ni,^?^   the  Master  Plan  of  San  Francisco,  adopted  by 
I^d  im^nnS^^J  the  City  Planning  Commission  on  July  17,  1951 
^t  ^2?"^  ^^  ^^^'^   Commission  on  May  19,  1955.   So  f4r  as 
Ihe   roS?e  of'^h^''^'  indicate,  no  specific  designation  Sf 

legis?at!ve'acWor"''""  ^"'^""^  '"^  '^^"  ^PP-°'-^  ^^ 

for  const?uctiornf  ^H^^?"^^  *1?^  ^°^^^  appropriated  $250,000 
i^^   construction  of  the  Crosstown  Freeway  from  Missioii  qf-T^^o+- 

gS^ai'Tf ^Q??^^yr^.'°  Seventh  Avenue  Ld  Lawton's?reety''' 
(Series  Of  it^^q)   «nd  ?r''\^^°5i^^  '^^  Resolution  No.  178i5 
i?^Ji^^  ^   ??^/  ^^  thereby  added  to  the  list  of  malor  citv 
?S  qt?p2?  f  "^  '"^^^^^  ^c^crued   to  the  credit  of  SpJcill  Gas 
F?2ewav  fsec?ionir"\^?^  "^^^  ^^  expended,  CrosstSSn     ' 
freeway  (Section  I):  state  Highway  Route  2  to  Portola  Drive. 

Roar>ri"^r  f®^^"  separate  occasions  during  the  year  1957  the 

various  par^ll^o?"'  ^^"^'"^  resolution!  pursua^?  Jo  which 
f ho  P  J  parcels  of  property  were  acquired  by  the  Citv  for 

thJ  Boa?d  or.unr"^^-   ^^"^  purchases  were' authorized  by 

made  ?o  ?he  Boa?d  lifff  °5- '""^  ^^'^"  °^  representations^ 
idue  to  tne  Board  and  its  Finance  Committee  that  undue 


i 
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hardships  would  devolve  upon  the  owners  of  said  property 
unless  City  acquisition  could  be  consummated  without  delay. 

"There  are  now  pending  before  the  Finance  Committee 
two  additional  requests  for  purchase  of  property  lying 
in  the  proposed  path  of  the  Crosstown  Freeway.   One  parcel 
Is  located  on  Bosworth  Street  west  of  Rousseau  Street  and 
the  other  is  commonly  known  as  15O  Woodside  Avenue.   In 
connection  therewith,  the  Finance  Committee  will  appreciate 
your  advices  as  to  the  legal  powers  of  the  Board  of  Super- 
visors to  acquire  property  for  said  project  at  this  time, 
in  the  absence  of  legislative  action  defining  the  precise 
route  and  location  of  the  Crosstown  Freeway.   Attached 
hereto  for  your  ready  reference  are  copies  of  all  pertinent 
legislation  heretofore  enacted  by  the  Board  of  Supervisors." 

OPINION 

qnn^^r.In'JS!^^!?  °£  !^®  factual  background  reveals  that  the  Board  of 
authorf^?nJ  ?^°P^^^  t   resolution  of  public  interest  and  necessity 
f^^n^Sr^  ^^^u  l^'^'^^^'^^^^on   of  the  Crosstovm  Freeway  to  f ollovr  the 
wlvfflan  tLt'i'rr  "^'^^^  ^"^'"i"'  outlined  on  the  Master  TrafflS! 
DlSn^nS  \h«^  ^  appropriated  funds  for  land  acquisition  and 
?n?^2t^'-^?u^^'''^  acquisition  being  authorized  in  hardship  cases 

Sd  ul??mS.'«SH'r'  °f  r"??'  '^^  ^°  forestall  improvement  ?hl?eof 
Sf  ^lti"^ate  added  cost  to  the  city.  Each  resolution  authorizing 

vSLeS^ln'thi'L?'"'^?:"''  '°  !^"  P^^^^^  i^^^^^^t  and  necesslS  In? 
a?au?r^^  fn^%?^'''-^'-^^°"  f^   recited  that  the  land  was  being 
acquired  for  the  purpose  of  the  Crosstown  Freeway.   In  mv  ooinion 
an  such  authorizations  and  acquisitions  were  leg^l.    "^  ^P^^io" 

JanuaJv  pf  "iS^/^i  ^^1^  f  the  Department  of  Public  Works,  dated 
iZ^dHr^i  U^^^'    ^   P^i^ted  out  that  where  the  cost  of  acquiring; 
s??elts  is  not^'tn'^hr  ""'   ^^"5'^^  °^  widening  or  extension^of   ^ 
?rom  pSbifc  ?Us  ?h«r?r^^  to  private  property  but  is  to  be  paid 
outlined  in  t^  qi^r>!^?  n"  ^^  ""?*  necessary  to  follow  the  procedure 
fchfli  fho  i^4.    Street  Opening  Acts  of  the  State  of  California  but 

laf  'as  Jar^^a^th^  5?°^"?  ^"^""  '^^  procedure  outlined  in  local 
a  city  is  cSnclrne?  thl\lT,   concerning  freeways  entirely  within 
cedure  and  ??8o5  o?%S%?^^!  lav;  prescribes  no  particular  pro- 
general^?erls  as  ?ollSwsf '''  ^"^  "'^^^^^^  ^°^^  P^^°^^^^^  ^^ 

^"^^^°^'   Power  of  legislative  body  of  cltv  to 

tMni^^i!       °2^^  °^  ^"y  °^ty  may  do  any  and  all 

anv  fLJforS^"^^  ^?.^^y  °^^'  acquire,  and  construct 
any  section  or  portion  of  any  street  or  highway  within 
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its  jurisdiction  as  a  freeway,  and  to  make  any  existing: 
street  or  highway  a  freeway."  existing 

There  is  likewise  no  provision  of  our*  innai  !->,,  4-v,^4- 
a  particular  type  of  action  or  procedure  by  ?heBoSrd  of  c,,^^^''^^' 

.'?L':jp?f  ?  T''/''   ""^  ^^'^'"-'^   route"deLgnlt?oTas°f  co^Sit1o\°'' 
precedent  to  land  acquisition  for  the  purpose  of  a  freewav  within 

fnLVl'     ^"^""tt^^^^^^y   it  is  my  oplnlSn  that  ?L  ac?!onf heJe^o- 
fore  taken  by  the  Board  of  Supervisors  as  revealed  in  the  llS?sla- 
tlon  appended  to  your  letter  constitute  a  sufficient  leSIlbfsis 
for  the  acquisition  of  property  for  the  CrosstoSnPreeSfv  and  that 
the  city  can  legally  continue  with  its  land  acquisition  ^olonf  as 
there  can  be  a  good  faith  determination  and  finding  in  e^ch  cafe 

Freeway'  '^''"''       ""   ''  '''"^  ^'^"'^'^  '°"  '^"  ^^^^^^^  ^^  the  C?oss town 
You  are  thus  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


Attention  Mr.  Robert  J.  Dolan 

Acting  Clerk  of  the  Board 


TJB/feJW 


I 
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January  29,  1958 


SUBJECT:   SUPPLEMENT  TO  OPINION  NO.  II9I;  PREMIUM  PAY 
FOR  PLATFORM  PERSONNEL;  CHARTER   SEC.  125 

Gentlemen : 

I  have  your  request  for  clarification  of  Opinion  No.  II91 
That  opinion  answered  two  specific  questions  relating  (1)  to 
eligibility  for  premium  pay  by  virtue  of  working  seven  or  more  con- 
secutive days  where  there  are  changes  in  assigned  days  off  and  (2) 
eligibility  for  premium  pay,  when,  by  virtue  of  a  change  in  assigned 
runs,  two  consecutive  six-day  weeks  are  worked,  with  reference  to 
charter  language  requiring  alternate  five  and  six-day  weeks. 

Your  request  for  clarification  is  in  general  terms  and  in 
view  of  the  several  conferences  held  after  Opinion  No.  II91  was 
Issued  I  believe  that  the  chief  difficulties  are  in  applying  the 
conclusions  reached  in  the  prior  opinion  to  other  situations  where 
seven  consecutive  days  of  labor  occur  and,  in  determining  wnether  a 
six  or  five-day  week  is  being  worked  at  any  given  time  for  the  pur- 
pose of  deciding  eligibility  for  premium  pay. 

OPINION 

With  respect  to  any  given  day  that  a  platform  man  has 
worked,  that  day  is  a  premium  day  if  the  answer  is  "yes"  to  at  least 
one  of  the  following  questions: 

1.  Is  the  day  in  question  the  seventh  consecutive  day 
of  labor? 

2.  In  the  immediately  preceding  twelve  calendar  days  has 
there  been  only  one  day  off  (or  a  premium  day  in  lieu 
thereof)? 

3.  In  the  immediately  preceding  thirteen  calendar  days 
have  there  been  only  two  days  off  (or  premium  days 
in  lieu  thereof)? 

A         ^  u   ■'■^  these  questions  are  applied  to  a  man  who  works  every 

II         M  ^  assigned  run  and  works  at  least  one  of  his  assigned  days 
oil,  a  yes  answer  is  obtained.   If  a  man  works  every  day  of  his 
assigned  run  and  takes  his  regular  days  off,  the  answer  is  "no"  to 
each  of  the  three  questions.   If  a  man  falls  to  work  one  day  of  his 
regular  assignment  but  does  work  one  of  his  regular  days  off,  the 
answer  is  again  "no"  to  each  of  the  three  questions.   For  example, 
auring  his  regularly  assigned  six-day  work  week  a  man  fails  to  work 
one  day,  but  during  the  Immediately  following  regularly  scheduled 
J,i^®~^u^  !f°^^  ^^®^  *he  "laj^  works  one  of  his  regularly  assigned  days 
oil.   He  Is  not  entitled  to  premium  pay  because  he  worked  only  a 
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five-day  week  In  the  week  preceding  and  the  charter  requires  an 
alternate  six-day  work  week. 

The  three  questions  together  insure  that  there  will  be 
one  day  off  in  seven  days  (or  premium  pay  in  lieu  thereof)  and  two 
days  off  (or  premium  pay  in  lieu  thereof)  in  the  immediately  suc- 
ceeding seven  days. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

MMD/WFB 

To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Attn:   William  L.  Henderson 
Personnel  Director 
and  Secretary. 


OPINION  NO.  1224 
January  30,  1958 


SUBJECT:   INTERPRETATION  OF  CERTAIN  SECTIONS  OF  THE  CHARTER 
AMENDMENT  ESTABLISHING  THE  HEALTH  SERVICE  SYSTEM 
AS  A  DEPARTMENT  OP  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO 


Dear  Sir: 
follows : 


You  have  requested  an  opinion  of  the  City  Attorney  as 


REQUEST 


"Proposition  K,  a  Charter  Amendment,  affecting  the 
Health  Service  System  was  passed  by  the  electorate 
of  San  Francisco  on  November  5,  1957.  With  the  pas- 
sage of  the  proposition,  certain  administrative 
problems  have  been  created.   I  would  like  to  have 
your  opinion  as  to  the  following: 

1.  What  is  the  effective  date  of  the  new 
Charter  Amendment  establishing  the 
Health  Service  System  as  a  department 
of  the  City  and  County? 

2.  Under  Section  172.1.1,  what  is  the  effective 
date  for  the  appointment  of  the  new  Health 
Service  System  Board? 

3.  When  does  the  new  Board  take  control  of 
the  Health  Service  System? 

4.  Do  both  Boards  ever  operate  with  a  concurrent 
Jurisdiction? 

5.  If  the  effective  date  under  Question  1  is 
later  than  February  1,  1958,  can  the  Board 
effectually  activate  the  administrative 
detailj  e.g.: 

Propose  budget 
Annual  meetings 
Change  medical  plans 
Administer  the  funds  of  the  System 
under  present  operation? 

6.  What  power  does  the  new  Board  have  in  respect 
to  personnel,  both  appointed  and  otherwise, 
presently  operating  under  the  present  Board? 
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7.  What  is  the  effect  of  the  contributions  by 
the  City  and  County  of  San  Francisco  to  the 
Health  Service  System  fund  in  the  event  there 
is  an  outstanding  debt  on  July  1,  1958?" 

OPINION 

Question  1. 

In  answer  to  Question  1,  the  effective  date  of  the  Charter 
Amendment  is  the  date  upon  which  the  concurrent  resolution  of  the 
Legislature  approving  the  Charter  Amendment  is  filed  with  the  Secre- 
tary of  State  which  will  be  soon  after  the  1958  Budget  Session  of 
the  Legislature  convenes.  The  phrase  "the  effective  date  hereof," 
as  used  in  the  Charter  Amendment,  means  the  effective  date  of  the 
Charter  Amendment. 

Question  2. 

Tho  date  upon  which  the  members  of  the  new  Health  Service 
Board  shall  be  appointed  and  chosen  is  the  same  date  stated  in  ans- 
wer to  Question  1. 

It  is  to  be  understood  that  the  members  of  the  present 
Health  Service  System  will,  on  that  date  or  shortly  thereafter, 
choose  by  lot  the  three  members  who  will  continue  in  office.  The 
Mayor  will  make  his  two  appointments  at  the  same  time. 

Question  3. 

The  new  Board  takes  control  of  the  Health  Service  System 
as  soon  as  the  members  appointed  and  chosen  by  lot  have  taken  the 
oath  of  office  and  filed  their  bonds.  The  Secretary  of  the  Health 
Service  System  should  prepare  the  oaths  and  bonds  in  advance. 

Question  4. 

The  answer  is  "no."  As  soon  as  the  members  of  the  new 
Board  qualify  the  present  Board  will  cease  to  function. 

Question  5. 

The  establishment  of  the  Health  Service  Board  carries  with 
it  the  authoritjr  to  do  all  things  necessary  to  accomplish  the  ends 
provided  for  in  the  amendment. 

(a)  The  authority  to  submit  a  budget  estimate  is  contained 
in  the  fiscal  budgetary  provisions  of  the  Charter.   I  have  conferred 
with  Harry  D.  Ross,  the  Controller,  v;ho  states  that  he  and  his  staff 
will  offer  the  fullest  cooperation. 
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_     (b)  The  new  Charter  Section  provides  for  an  annual  Dubllc 
hearing  in  January  of  each  year  or  more  often  If  the  Board  deems  it 
necessary  to  determine  the  adequacy  of  medical  care  and  fee  sched- 
uj.es  • 

T70  -.  -0  4-u^2^  '^^  Charter  Section  provides  in  Sections  172.1.2  and 

'Z  i.^  r,  Z  P^^sent  medical  care  plans  are  to  continue  in  force  and 
sets  forth  the  method  by  which  a  plan  may  be  rescinded  or  supeJI^deS. 

Q«   .   ^  ^S^  T^^  "^^  Charter  Amendment  establishes  a  new  Health 
Service  fund  and  requires  the  Controller  to  transfer  the  old  Health 

?nn^^''%Hr^fi;  J"""?^  ^?.^^^  "^^  ^""^-  "^^^  S°^^d  administers  the  new 
lund.  The  old  fund  will  cease  to  exist. 

Question  6. 


r 


^•♦.u      Upon  assuming  office  the  Health  Service  Board  shall  appoint 
^'^^r  ^  f"J^^^r.^"^^"^l  Director  or  a  full-time  Executive  0?ficer 

i??  ^  ^f.l^'^^'^^   Medical  Advisor.   The  new  Medical  Director  or  Exec- 
h?iT^-,oo  ^^^^^  ^^  the  case  may  be,  has  all  the  powers  and  responsl- 
hP«H  ,  ^  ^S""  appointing  officer,  department  head,  and  executive 
«r?i^o2^K  ^^t^^nZ^^l'      Present  Civil  Service  personnel  are  not 
affected  by  this  Charter  Amendment. 

Question  7. 

The  funds  contributed  by  the  City  and  County  of  San 
Francisco  or  the  San  Francisco  Unified  School  District  cannot  be 
"^?^„^°  P?y  °^j3;SaLi°"^  of  the  system  for  the  medical  care  rendered 
^ili    ??  the  effective  date  of  the  Charter  Amendment.   (See  Section 
hi  :hl^'rr.         PJJ^agraph.)  Only  the  funds  contributed  by  members  may 
;L  Ji   ^2^  such  purposes.  Bills  for  medical  care  rendered  after 
the  effective  date  of  the  Charter  Amendment  are  payable  from  anv 
moneys  available  in  the  Health  Service  Fund.  In  each  instance,  how - 
oh??^ 0?^'-°''  li   approval  by  the  Health  Service  Board  incurring  the 
?Si  !!  i?^^  ^t?  "^e^ical  roll  should  be  submitted  to  the  Controller 
lor  certification  m  accordance  with  Section  86  of  the  Charter. 

1-y.c.^^     4-.i^?"^  question  7  indicates  concern  that  on  June  30,  1958, 
bPfnJ/fh\  !  Outstanding  medical  bills  for  services  rendered  on  or 
utfon^  Ih^.v.'^^^^'    ^""^  ^^^l   ^^^  ^^^^"^  ^"^  School  District's  contrlb- 
Drin?  hT?^S  commence  on  July  1,  1958,  will  be  used  to  pay  these 
?hin^^  •   ;•  J°  P^f^ent  such  result,  the  new  Health  Service  Board 
?o  h^^.^  "-^Ju^y  determine  and  certify  to  the  Controller  an  amount 
iHH.L^!^?  monthly  by  the  members  of  the  System  sufficient  to  liq- 

sta?t  n?f  w?tH  ?^'^^''^.°^i^S^^^°^^'  2y  ^°  ^°i"S>  the  System  will 
start  off  with  al.  contributions  made  on  or  after  July  1,  I958  being 
applied  to  current  obligations  only.  '    ^ 

rni,^<-,r  o  ^^fle^the  Charter  Amendment  only  forbids  the  City  and 
county  and  the  San  Francisco  Unified  School  District  to  contribute 
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to  the  Health  Service  Fund  on  account  of  medical  care  rendered  prior 
to  the  effective  date  of  the  Charter  Amendment,  thus  by  implication'" 
authorizing  contributions  made  by  them  after  July  1,  1958,  to  be 
applied  to  the  payment  of  charges  for  medical  care  rendered  between 
the  effective  date  of  the  Charter  Amendment  and  July  1,  1958,  in  my 
opinion  the  members  of  the  System  by  contributions  made  prior  to 
July  1,  1958,  should  provide  all  of  the  funds  to  pay  for  medical  care 
rendered  prior  to  July  1,  1958.  Taxpayers  can  then  have  no  possible 
reason  for  complaint.  Otherwise,  they  might  have. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


WJB/GEB 


To:  Mr.  Theodore  T.  Dolan 

Member,  Health  Service  Board 

61  Grove  Street 

San  Francisco  2,  California 


OPINION  NO.    1225 
February  3,    1958 

SUBJECT:      AUTHORITY  TO   COLLx;CT,    TRaNoPORT    ^IH)  mMB  R.  FUSE  MuTFTJlAT-:! 
OP  S^^fSf.S^?^  ^^^2'    IHTERPRETATforuiDE/sECTM  280^^ 

Dear  Sir: 

-,.  .   ,^^  Reference  is  made  to  your  request  for  mv  opinion  as 
City  Attorney  as  follows:  "^  "Pinion  as 

R  E  Q  U  E  S_^ 

poo  "i  YS^'^S  ^?l?^^^!^®  ^  interpretation  of  Section 
:°°  of  the  Health  Code  with  particular  reference  to 
the  following  factual  situation. 

"At  the  present  time  materials  such  as  cardboard, 

raii  ifjr^^''^+^°'''v??'  ''^°^'  concrete,  garden  greens, 
rags,  lumber,  automobile  parts,  scrap  metal  and  Material, 
furniture,  plumbing  materials ,  and  bricks,  are  being    ' 
transported  through  the  City  a^d  are  being  deposited  in 
various  dumrs  located  in  the  Potrero  Police  district. 

"A  question  has  arisen  as  to  whether  or  not  such 
dumping  is  a  violation  of  Section  280  of  our  Health 
refuse     P^oiii^its  the  dumping  of  certain  types  of 

"The  materials  above  described  are,  to  whatever 
and  then^soid"^^'  salvaged  by  the  owners  of  the  dumps 

r^.^Jli  personal  examination  of  the  dumps  in  question 
reveals  that  no  garbage,  as  it  is  commonly  known,  is 

thp''f.i^''°^^"^^?  ^"^  ^l   °^  ^^^  ^^P^  ^<^  further,  that 
the  dump  operators  refuse  to  accept  the  same. 

^ov,  "^?  trucks  which  I  observed  coming  to  the  dumps 
generally  contained  materials  such  as  might  be  found 
in  a  basement  during  clean-up  time. 

"Many  of  the  trucks  were  operated  by  persons  who 
earn  their  livelihood  by  cleaning  out  basements.   The 
other  conveyances  contained  wood,  bricks,  etc.,  such 
as  might  be  found  as  a  result  of  new  construction  or 
the  demolition  of  existing  buildings. 
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"The  materials  which  are  not  salvaged  are  used 
as  fill. 

"It  is  my  understanding  that  these  dumps  have 
been  operating  in  the  manner  above  described  for 
quite  some  mmber  of  years  as  evidenced  by  the 
great  amount  of  materials  and  fill  which  exist 
there. 

"This  department  has  felt  that  Section  280 
of  the  Health  Code  does  not  apply  to  the  materials 
above  described;  however,  the  members  of  the  Bay 
Area  Air  Pollution  Control  Board  felt  that  it  does 
apply. 

"In  view  of  this  conflict,  may  I  respectfully 
request  that  you  provide  me  with  an  Opinion 
clarifying  this  question." 

OPINION 

Section  280  of  the  Health  Code  reads  as  follows: 

"Sec.  280,.   Diunpine;  of  Refuse,  Etc..  in 
Designated  Places  Prohibited.   No  person,  company 
or  corporation  shall  deposit,  dump  or  cause  to  be 
d\imped  or  deposited  upon  any  street,  lot  or  lands 
withm  City  and  County  of  San  Francisco  or  in  any 
water  or  waterways  within  said  city  and  county,  or 
from  any  wharf  or  bulkhead  on  the  waterfront  of  said 
cxty  ajid  county,  except  as  hereinafter  provided  any 
house  refuse,  butchers'  offal,  garbage,  refuse,  dirt, 
ashes,  cinder,  sludge,  broken  glass,  crockery,  tins, 
bones,  rubbish  or  other  like  matter  of  any  dead 
animals  (not  othervase  provided  for  by  contract  or 
franchise  heretofore  granted  by  the  City  and  County), 
or  putrid  or  stinking  animal  or  vegetable  matter  or 
fish,  flesh  and  food  condemned  by  the  Department  of 
Public  Health  as  unfit  for  human  food." 

You  will  note  that  the  only  thing  confusing  about  the 
coverage  of  said  section  is  its  general  use  of  the  word  "refuse." 
m  such  a  situation  it  becomes  incumbent  upon  us  to  give  to  the 
word  Its  ordinary  meaning,  and  for  that  I  adopt  the  definition 
set  forth  m  the  case  of  In  Re  Pedrosl^n.  124  CA.  692,  699,  as 
follows:  >-/»  "o 
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"Refuse  is  generally  defined  as  that  which  is 
refused  or  rejected;  anything  worthless  or  useless: 
trash;  debris." 

It  would  seem  fair  to  conclude,  then,  that  practically 
spealcmg,  the  dumping  prohibitions  of  Section  280  of  the  Health 
uode  extend  only  to  ordinary  garbage  and  other  refuse  of  a 
worthless  or  useless  nature.   I  do  not  believe  that  the  materials 
you  have  mentioned,  with  the  possible  exception  of  "garden  gre-ns  " 
namely,  "cardboard,  building  project  scraiDS,  wood,  concrete^  rags 
lumber,  automobile  parts,  scrap  metal,  furniture,  plumbing 
materials  and  bricks,"  fall  within  said  prohibitions  inasmuch 
as  they  are  not  generally  classifiable  as  useless  refuse. 

This  view  is  strengthened  when  I  read  said  Health  Code 
section  m  conjunction  with  the  initiative  "Refuse  Collection 
and  Disposal  Ordinance"  of  1932,  together  with  its  amendments, 
which  m  addition  to  .imposing  all  the  dumping  restrictions 
contained  m  said  Health  Code  section  limits  the  collection 
and  transportation  of  garbage,  and  certain  other  refuse,  to 
licensed  collectors  and  permittees.   You  will  note  that  section 
1  thereof  defines  the  word  "refuse"  as  used  therein  only  as 
lollows:  "^ 

"Section  1.   The  term  'refuse'  as  used  in 
this  ordinance  shall  be  taken  to  mean  all  waste 
and  discarded  materials  from  dwelling  places, 
households,  apartment  houses,  stores,  office 
buildings,  restaurants,  hotels, institutions  and 
all  commercial  establishments,  including  v^aste 
or  discarded  food,  animal  and  vegetable  matter 
from  all  kitchens,  thereof,  waste  paper,  cans, 
glass,  ashes,  and  boxes  and  cuttings  from  trees, 
lawns  and  gardens . " 

-i^.+,  +.   You  will  note  further  that  Sections  3  and  4  of  said 
initiative  ordinance  qualify  the  scope  of  .ection  1  in  the 
lollowmg  manner: 

"Section  3.   ...  V/aste  paper  and  boxes  and 
other  refuse  materials  not  subject  to  putrefac- 
tion or  decay,  and  cuttings  from  trees,  lavms  and 
gardens  may  be  placed  in  any  suitable  container  and 
delivered  by  the  producer  or  landlord,  who  by  reason 
of  contract  or  lease  with  the  occupant  is  obligated 
to  care  for  such  refuse  and  deliver  same  to  a  refuse 
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collector,  to  be  disposed  of  as  herein  provided; 
provided,  however,  that  it  shall  be  optional  with 
the  producer  or  landlord  to  deliver  waste  paper  or 
other  refuse  having  a  commerciafvalue  '  to  a  refuse 
collector,  and  the  producer  or  landlord  mav  di.?^P 

01  the  same  in  any  manner  he  mav  rp.p  fit.  ^-^ 

Umphasis  added)         ' *  * 

"Section  4.   It  shall  be  unlawful  for  any 
person,  fii-m  or  corporation,  other  than  a  refuse 
collector  licensed  by  the  Director  of  Public  Health 
as  m  this  ordinance  provided,  to  transport  through 
the  streets  of  the  City  8-nd  County  of  San  Francisco 
any  refuse  as  in  this  ordinance  defined,  or  to 
collect  or  to  dispose  of  the  same,  except  waste 
paper,  or  other  refuse  having  a  commerciafvalue. 

it  IS  provided,  however,  that  a  license  for 'a 

^^  n.®\°°P®°'^°^'  ^^  provided  in  Section  8  hereof, 
shall  be  distinguished  from  a  permit  to  operate, 
in  the  City  and  County  of  San  Francisco  on  a  certain 
designated  route,  as  hereinafter  provided. 


The  City  and  County  of  San  Francisco  is 
herewith  divided  and  established  into  routes 
for  the  collection  of  refuse,  as  designated  on 
a  map  of  the  City  and  County  of  ban  Francisco 
attached  hereto,  each  said  route  to  include  only 
the  side  of  the  street  or  streets  bounding  each 
route  as  designated  by  a  number  on  said  map, 
said  routes  being  numbered  one  to  ninety-seven, 
inclusive,  and  said  map  and  said  routes  are  marked 
i-xhibit  A,  and  attached  hereto  and  made  a  part  of 
this  ordinance. 


"Persons,  firms  or  corporations  desiring  to 
transport  through  the  streets  of  the  Citv"igdr" 
oounty  of  ban  Francisco  ohLv  waste  paper  or  other 
refuse  having  a  commercial  value,  and  to  collect 
and  dispose  of  same  need  not  obtain  a  permit  thire- 

lor  under  the  provisions  of  this  ordinanciT" 

( emphasis  added)  
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>.^.+  -;  +     Section  5  of  said  initiative  ordinance  goes  on  to 
not  ™   ?'^  Place_ of  disposal  of  all  garbage  and^other  refuse, 
not  excepted,  but  m  1946  said  disposal  provisions  were  changed 
in  Ordinance  Wo.  4O4O  by  the  Board  of  supervisors  to  grantJSg 
T/i"^'^^'^^^   franchise  to  the  Sanitary  Pill  Company  for  receiving 
and  handling  all  such  dumpings  at  a  site  situate  in  the  Ba?shore 
Sanitary  District  in  the  County  of  San  Mateo.   Said  lattefordin- 
ance,  however,  is  necessarily  subject  to  any  and  all  of  the 
exceptions  made  by  the  people  at  the  time  said  initiative 
ordinance  was  adopted. 

nr.A        +v   ^^^!?  i'^  ^^'^   ^®  ^^^^   ^^'^^^   Section  280  of  the  Health 
ooae,  the  initiative  ordinance,  and  said  Ordinance  Wo.  4O4O  bv 
tne  Board  of  Supervisors  recognize  substantially  the  same 
v«?nJ  "°Ji^  namely,  "wastepaper  or  refuse  having  a  commercial 
I^i^^lv,  the  former  and  said  latter  ordinance  as  to  dmiping  only, 
and  the  initiative  ordinance  in  the  threefold  sense  of  cSlDectine 
transporting  and  disposing.  t.uxj.ecxing, 

However,  what  shall  be  our  interpretation  of  the  term 
"commercial  value"?  Standard  dictionaries  indicate  it  means 
T^^ffS  ^^P^^l^^of. yielding  pecuniary  reward  or  its  equivalent, 
in  like  vein,  the  supreme  Court  of  the  United  States  analyzed 
lt}%   term  m  Cons olidat,ed_Rock  Products  Co.  v.  JhjBni.g.  312  U.S. 
Oiu,   85  L.  hd..    982,  as  follows:  ' 

"Commercial  value  of  property  consists  in  the 
expectation  of  value  from  it." 

Applying  said  definitions  to  our  problem  here,  it 
appears  to  me  that  all  of  the  materials  you  have  listed  as 
being  commonly  delivered  to  the  dump  operators  may  be  classi- 
lied  as  refuse  having  a  commercial  value  to  the  collector." 
The  possible  exception  of  "garden  greens"  or  "cuttings  from 
trees,  lawns  and  gardens",  I  mention  only  in  the  sense  that 
a  property  occupant  seems  required  to  deliver  them  to  a  licensed 
collector-.-  at  his  premises.   I  doubt  that  it  was  intended  to 
extend  to  a  person,  firm  or  corporation  whose  occupation  is 
that  of  gardening,  for  hauling  and  discarding  such  materials 
IS  a  part  of  their  contract  and  stock  in  trade. 

«^n   +   Summing  up,  then,  you  are  advised  that  all  refuse 

2  i®^n°^^A  ^^^lers  and  dumpers  unlicensed  by  the  Director 
ot  Public  Health  are  restricted  to  handling  wastepaper  or  such 
other  refuse,  as  distinguished  from  ordinary  garbage,  as  may  be 
classified  as  having  a  commercial  value  to  them  within  the  above 
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definitions.   It  should  also  be  borne  in  mind  that  in  the  first 
instance  the  burden  of  determining  what  refuse  may  be  of  commer- 
cial value  lies  with  the  collector,  but  inasmuch  as  violations 
of  Section  280  of  the  Health  Code  and  said  ordinances  are 
criminal  in  character,  when  the  collector  becomes  charged 
thereunder,  the  burden  shifts  to  the  prosecution  to  prove  that 
the  refuse  material  involved  had  no  commercial  value  to  him. 

You  are  further  advised  that  all  handling  of  refuse  materials 
not  m  the  category  of  "wastepaper  or  other  refuse  having  a 
commercial  value  to  the  collector,"  is  reserved  exclusively 
under  the  terms  of  Section  280  of  the  Health  Code  and  the 
initiative  ordinance  to  refuse  collectors  licensed  so  to  do 
by  the  Director  of  Public  Health. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

RJR/BJW 

TO:   MR.  FRANCIS  J.  AHERN 
Chief  of  Police 
Hall  of  Justice 
Kearny  and  V/ashington  Streets 
San  Francisco  8,  California 


OPIKION  NO.    1226 
i'ebruary  4,    1958 


SUBJECT:      PURCHASE  AND  USE   T-^X;    RETROACTIVE  EXEl^'IPTION  AS    TO 
PUBLIC  V/ORKS   CONTRACTS;    PUBLIC   PURPOSE. 

Dear  Sirs 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Finance  Conunittee  has  under  consideration 
a  proposed  ordinance  which  contemplates  an  exemption 
from  tax  on  purchases  of  property  used  in  connection 
with  public  works  under  contracts  for  such  work 
entered  into  prior  to  October  1,  1956. 

"In  this  connection,  the  Committee  would  like  to 
have  your  opinion  as  to  whether  or  not  the  Board  of 
Supervisors  can  legally  declare  such  exemption  retro- 
active to  October  1,  1956." 

OPINION 

Prior  to  October  1,  1956  our  purchase  and  use  tax 
ordinance  contained  a  specific  exemption  in  Section  18  thereof 
for  purchases  of  property  to  be  used  in  connection  with  the 
execution  of  public  works  contracts. 

Effective  as  of  October  1,  1956  the  public  works  exemption 
was  repealed  by  ordinance  No.  9907.   This  ordinance  merely  repealed 
the  existing  exemption  and  did  not  by  its  terms  provide  for  a 
continued  exemption  for  those  public  works  contracts  entered 
into  prior  to  its  effective  date.  As  a  consequence  purchases  of 
property  made  subsequent  to  October  1,  1956,  to  be  used  in  the 
fulfillment  of  such  contracts  are  legally  subject  to  tax.   (See 
my  Opinion  No.  1152,  dated  April  5,  1957.) 

The  ordinance  now  being  considered  by  the  Finance 
Committee  would  correct  the  situation  by  restoring  the  public 
works  exemption  as  to  those  contracts  for  public  works  which  were 
entered  into  prior  to  October  1,  1956,  the  effective  date  of  the 
repealing  legislation. 

In  a  series  of  early  California  cases  state  legislation 
which  attempted  to  grant  retroactive  tax  exemptions  was  held  invalid 
as  being  in  violation  of  Article  IV,  Section  31  of  the  State 
Constitution,  which  prohibits  the  legislature  from  making  a  gift 
of  public  funds.   (See:   Estate  of  Stanford.  126  Cal.  112; 
Trippets  vs.  State.  149  Cal.  521;  Estate  of  Potter.  188  Cal.  55; 
Estate  of  Lander,  6  Cal.  App.  744) 


Opinion  No.  1226 
February  4,  1958 
Page  2. 


In  the  more  recent  case  of  California  Emp.  Stab.  ComTnisRinn 

vs.  Payne,  31  Cal.  2d  210,  the  court  distinguished  the  earlier 

cases  by  pointing  out  that  expenditures  of  public  funds  or  m-orerty 
which  involve  a  benefit  to  private  persons  are  not  gifts-  if  those 
funds  are  expended  for  a  public  purpose  which  is  a  matter  for 
legislative  discretion.   (Also  see;   Simpson  vs.  Cnij^nty  of  Los 
Angeles,  40  Cal.  2d  271;  Tevis  vs.  City  and  County  of  ^axTWe'EclBco , 
4-5  Cal.  2d  190;  Santa  Barbara  etc.  Agency  vs.  All  Pp-rsnn.c.^  47  cal. 
2d  699. J  In  the  Payne  case  the  court  upheld  a  legislative  enactment 
which  had  the  legal  effect  of  releasing  unemployment  insurance 
taxes  owed  the  state  on  the  basis  that  a  public  purpose  could  be 
lound  to  support  the  retroactive  features  of  the  legislation. 

...   ^^®  ^°^^  °^  ordinance  now  pending  before  the  Finance 
Committee  contains  a  proposed  finding  of  legislative  purpose  in 
maJcmg  the  exemption  operate  retroactively  as  follows: 

"In  making  this  exemption  retroactive  to  October 
1st,  1956  this  board  finds  and  determines  that  it  has 
been  the  policy  in  this  state  to  exempt  public  works 
contracts  entered  into-  prior  to  the  effective  date 
of  sales  tax  legislation  from  the  operation  of.  sucii 
legislation;  that  such  an  exemption  was  lorovided  in 
Section  6355  of  the  California  Sale  and  Use  law 
when  originally  adopted  and  this  exemption  was  in 
substance  incorporated  by  reference  in  Section  18 
of  this  ordinance  \\?hen  originally  enacted;  that  the 
invitations  to  bid  on  public  works  contracts  of  the 
city  and  county  entered  into  prior  to  October  1st, 
1956  specifically  instructed  the  bidders  to  exclude 
the  purchase  and  use  tax  from  the  proposed  bid 
computations  and  the  contracts  entered  into  specific- 
ally recited  that  purchases  of  property  to  be  used 
in  the  fulfillment  of  the  contract  were   not  subject 
to  tax;  that  in  eliminating  the  public  works  exemption 
effective  as  of  October  1st,  1956  it  was  not  the 
intent  of  this  board  of  supervisors  to  subject  to 
tax  purchases  made  under  contracts  entered  into 
prior  to  that  date  and  that  if  this  exemption  is 
not  made  retroactive  it  would  constitute 'a  breach 
of  faith  with  contractors  on  public  works  snd 
cause  mistrust  of  public  contracts  resulting  in 
higher  bids  thereon  to  the  general  financial  detri- 
ment and  loss  of  the  people  of  the  city  and  county 
of  oan  Francisco.'' 
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As  pointed  out  in  the  authorities  cited  above  the  question 
of  a  finding  of  public  purpose  is  a  matter  for  legislative  deter- 
mination which  will  not  be  overruled  by  a  court  if  there  is  a 
reasonable  basis  therefor. 

I  find  nothing  unreasonable  in  the  proposed  finding  to 
be  considered  by  the  board  and  if  the  board  adopts  the  proposed 
legislation  pursuant  to  such  finding  of  public  purpose  it  is  my 
opinion  that  it  would  be  valid  legislation  that  would  be  sustained 
by  a  court. 

You  are  thus  advised. 

Eespectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


(tJB/BJW 

TO:   BOARD  OP  SUPERVISORS 
235  City  Hall 
oan  Francisco  2 
Attn:  Mr.  Robert  J.  Dolan 

Acting  Clerk  of  the  Board 


Mo.  I226-A 
FoibruAry  5*  1958 


Nr.  Joseph  H.  Oyer 
Sxeoutlve  Secretary 
Art  CooalsBlon 
100  Lerkin  Street 
San  Preneiseo  2 

Sear  Mr.  Oyert 

Z  have  reviewed  the  Itm  a]^lleid>le  to  the  alloca- 
ti«i  of  funds  obtained  eaoh  year  from  the  pari'-mtuel 
betting  for  County  Pairs «  to  detemine  whether  the  Art 
Commission's  Annual  Art  Pestival  would  be  entitled  to 
a  portion  of  the  funds  allocated  to  the  City  and  County 
of  San  Francisco.  In  this  county  the  funds  have  been 
allocated  to  the  Annual  Flower  Show. 

It  is  apparent  froa  the  reading  of  §92  of  the 
Agricultural  Code  that  the  fiaids  so  allotted  to  a 
county  BEust  be  used  for  only  one  fair  each  ye«:.  The 
controlling  language  is  as  follows: 

"i Limitations  and  restrictions  on  allotment 
paym^rgjl  sxceptions.j   wo  axiotaeni;  from  the 
apportionment  herein  provided  shall  be  made  for 
more  than  one  fair  in  any  one  year  in  any  county 


or  district. 


n 


The  TsngMage  is  dear.  The  Art  Pestival  would  be 
a  second  fair  to  be  held  annually  in  this  county.  So 
long  as  the  Annual  Flower  Show  is  a  designated  recipient 
of  county  fair  money*  the  Art  Festival  may  not  be  financed 
from  these  funds. 


Youi^  truly« 


mOV  H.  HOLN 
City  Attorney 


AOS 
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SUBJECT:  PUBLIC  WORKS  CONTRACT  TO  LLIhlNATE  FlhL  i-iAZARD 
IN  CIVIC  AUDITORIUh;  CxiARTER  STCTiON  9^;  wAlN- 
TLNANCE  CONiRaCTOR   ijOT   REQUIRED  TO   BE   ^^ICErJSLD. 

Dear  Sir: 

This   office  is   in  receipt   of  a  request    for   an  opinion 
as  follows; 

REQUEST 

"On  January  22,    1958   we   opened   bids   on  a    job   en- 
titled   'i^iiscellaneous      ork   to  Eliminate  Fire  Hazards, 
Civic  Auditorium,    Civic  Center,    San  Francisco,    Cali- 
fornia.'     The   general   scope   of   the  work   to  be   done   is 
as   follows: 

"a.     Vacuum  clean  and   wash  under-roof   area   above 
canvas   ceiling. 

"b.      Removal  of  canvas  celling  panels. 

"Only  two  bids  were   received;  and  upon  examining 
that   of  the   low  bidder,    it  was   discovered   that   he   pos- 
sesses no   State   contractor's   license.      He   did,    however, 
list   as   a   sub-contractor   a  firm  which  possesses  a  Class 
C-10   electrical  contractor's   license. 

"The    contention  of    the   low  bidder  is  that   for  the 
type   of  vjork   called   for  by   our  plans   and  specifications 
no   contractor's   license   is    necessary    and    taat,    in  any 
event,   the    sub-contractor  possesses   an   electrical   con- 
tractor's  license.      Plans    and   specifications    for   this    job 
are    available  upon  request. 

"Section  7028   of   the   Business   and   Professions   Code 
states   that   it    is   unlawful   for  any  person  to  engage   in 
the  business   or   act  in  the  capacity   of  a  contractor  with- 
in  the    state   without   having   a   license   therefor.      Exemp- 
tions  from  the    tenas   of  this    section  are   provided   in 
Sections   70i|.0  through  7053. 

"The    first  question  which  arises  is,    therefore: 

"Does   the   Business   and    Professions   Code    require   that 
the  successful  bidder  on  the  work   to  be   done   in   the   Civic 
Auditorium  possess   a  valid  contractor's   license   issued 
by   the   State   of  California? 
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"If  the    answer  to   the    above  question  is  in   the   af- 
firmative,   certain  additional  problems  present  themselves. 
Under  the    Public  V/orks  Code,   we  must    award   this  contract 
no   later  than  February   7>    1958*      The    successful   low  bidder 
has   agreed   to   apply  for  a  State   contractor' s  license   if 
such  is    required.      Hov;ever,    it  will   take   from   six   to    seven 
weeks   for  the   license   to  be   issued.      Therefore,    the   second 
question  which  arises  is: 

"hay   the   Department   of  Public  VJorks   award   the   con- 
tract  to  the  low  bidder  upon   the  presentation  of 
evidence   tnat    the    low  bidder  has   applied    for  a 
license    and  has  taken   all  the    steps   necessary  on 
his   part   to    obtain  the    license?      If  such  an  award 
were   to  be  made,   would   the   City  and   County  of   San 
Francisco  be   able  to   enter  into   a   contract   irruned- 
iately   following  the  award?" 


OPINION 

The   elimination  of    fire  hazards  in  Civic  Auditorium  by 
removing  canvas   ceiling  panels    and    cleaning    the  under-roof   area 
of  the  building  constitutes  public  work  within  the  meaning  of 
Charter  Section  95«      Such  work  is   essentially  a  riiaintenance  pro- 
ject to   accomplish  a  particular  public  purpose,    elimination  of  a 
fire  hazard,    and  performance  thereof  will  not    result  in  any  ap- 
preciable   alteration  of  the  premises   concerned.      See   City  Attor- 
ney's Opinion  No.    825   dated  April   16,    1954  for  a  discussion  of 
the   terms   "maintenance,"    "construction,"    and  "repair." 

Section  7028,    business   and   Professions  Code,    requires 
that   all  California  contractors  be   licensed,    and    Section   7026  of 
said  Code  provides   as   follows: 

"Section  7026.    '  Contractor' rPefined.      The   term 
contractor   for   the  purposes  of  this   chapter  is 
sj'-nonymous  with  the  tenii   'buildepi    and,   within 
the  raeaning   of  this   chapter,    a  contractor  is   any 
person,    who  undertakes   to   or   offers   to  undertake 
to   or  purports  to   have  the  capacity   to  undertake 
to   or   submit     a  bid    to,    or  does   himself  or  by  or 
through  others,    construct,    alter,    repair,    add   to, 
subtract   from,    improve,    move,   wreck   or  demolish 
any  building,    highway,    road,    railroad,    excavation 
or   other   structure,    project,    development    or  im- 
provement,   or  to  do   any  part   thereof,    including 
the   erection  of   scaffolding   or  other  structures 
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or  works  in  connection  therewith.  The  term 
contractor  Includes  subcontractor  and  specialty 
contractor." 

It  will  be  noted  that  the  statutory  definition  signi- 
ficantly omits  contracts  for  building  maintenance,  and  such 
omission  is  decisive  upon  the  issue  raised  by  the  first  question 
presented  in  your  request.   My  understanding  of  the  phj'^sical  cir- 
cumstances relating  to  Job  No.  1576  compels  the  conclusion  that 
the  Business  and  Professions  Code  does  not  require  that  the  suc- 
cessful bidder  on  the  work  in  the  Civic  Auditorium  possess  a 
contractor's  license  issued  by  the  State  of  California. 

The  answer  to  your  first  question  being  in  the  negative, 
there  is  no  present  necessity  for  consideration  of  the  matters 
contained  in  your  second  interrogatory. 

You  are  so  advised. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


oiw/bjw 

To:      Sherman   P.    Duckel,    Director 
Department   of  Public  V/orks 
260   City  Hall 
San  Francisco   2. 
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SUBJECT:      GROUND  TI^Ai'ISPORTATION  SLRVICE  AGREEl'ffiNT    SAN  FRANCISCO 
INTLRNATIONAL  AIRPORT   -   PROPOSED  ORDINANCE  RE:    TAXICAB 
SERVICE  FR0i4  SAN  FRANCIi^CO   TO  AIRPORT 


Dear  Sir: 
follows: 


You  have   requested  an   opinion   of  the  City  Attorney  as 


REQUEST 


"At  yesterday's  meeting  of  the  Board  of  Supervisors, 
there  '.ma   passed  for  second  reading  an  ordinance  which  will 
add  to  the  Police  Code  a  new  section  designated  lOyS.lj 
authorizing  a  special  passenger  vehicle  permit  for  the 
Ground  Transportation  Operator  at  San  Francisco  Airport, 
A  copy  of  the  proposed  ordinance,  designated  Exhibit  A,  is 
enclosed, 

"The  Public  Utilities  Commission  has  submitted  to  the 
Board  of  Supervisors  for  its  information  a  draft  of  an  agree- 
ment in  modification  of  the  Airport  Ground  Transportation 
Agreement,  which  it  contearolates  executing,  with  the  Barrett 
Transoortation  Company,  after  the  proposed  ordinance  goes 
into  effect.  A  cony  of  the  modification  is  enclosed.  You 
will  note  that  in  Section  2(a)  the  Commission  and  the  Comoany 
will  agree  to  eliminate  the  so-called  'dismissal  charge'  on 
all  trios  to  and  from  the  Airport,   In  Section  2(b)  it  is 
stipulated  that  the  elimination  of  the  'dismissal  charge' 
shall  be  operative  unon  the  effective  date  of  the  ordinance 
above-mentioned. 

"Supervisor  James  Leo  Halley,  in  connection  with  the 
above-mentioned  ordinance  and  agreement,  has  propounded  the 
following  questionj: 

"(1)  Can  the  terms  of  a  prospective  ordinance,  as 
referred  to  in  a  contract,  be  given  binding 
legal  effect? 

''(2)  Where,  as  in  the  instant  case,  an  ordinance  Is 
enacted  which  permits  the  modification  of  an 
existing  contract,  and  subsequently  such  ordinance 
Is  repealed,  is  the  original  contract  revived  in 
its  entirety  as  it  existed  prior  to  the  modifica- 
tion, or  must  a  new  contract  be  entered  into? 


i      J   i     • 
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'•(3)    If   the  AirDf>rt  taxicab   ooerator   incurs   a   detriment 
oursuant   to   the   modified  contract,    e.g.,   purchases 
additional   gquipment,   may  the  City   subsequently 
during   the    term  of   the   contract  revert   to   the   terms 
of   the   original   agreement? 

"(q)    Is   It   necessary  or  desirable  that   the  modified 
agreement  contain  a   clause  which  will  permit   the 
parties    to  re-adopt   the   terms   of   the  original 
agreement   should  the    Board  of   Supervisors   repeal 
the   ordinance   pursuant   to  which  the   original 
agreement  was  modified? 

"(5)      Is   there  a  possibility t hat   the  City  will   incur 

liability  because   of   the   fact   that   the    successful 
bid  of   the  Barrett  Trcnsoortation  Company  for  the 
Airport   taxicab   concession  was   asked  for  and 
predicated  upon  operation   solely  from  the  Airport 
to   San  Francisco,   which  may  have   dissuaded  poten- 
tial bidders  from  entering  bids,   whereas   the   sub- 
sequent modification  will   permit   operation  of 
taxicabs   both  from  the  Airport   to   San  Francisco 
and  from  San  Francisco   to  the  Airport? 

"Since   the  proposed  ordinance  will   appear   on  the  Board's 
calendar  for  final  passage   on  February  2l\,    1958*    Supervisor  Halley 
will  be  most  appreciative   of  your  early  response    to   the  above 
questions." 

OPINION 

The  agreenent  in  modification  of  the  Barrett  Ground 
Transportation  Service  Agreeraent,  referred  to  in  yov.r  ^reques't.f or 
opinion,  was  executed  between  Barrett  Transoortatijon  Company 
and  the  City  and  County  of  San  Francisco  by  the  Public  Utilities 
Commission  on  February  7»  1958« 

Under  the  terms  of  Section  1  of  this  agreement,  Section 
8  (Rates  and  Fares)  of  the  Ground  Transportation  Service  Agree- 
ment dated  May  l8,  195^1  was  amended.  Section  8  of  the  contract, 
as  modified,  now  reads  as  follows: 

"8.   RATES  ..I^  FARES.  Company  shall  provide  contin- 
uously available  an^  adequate  day  and  night  service  in 
the  three  classifications  herein  set  forth  between  Airport 
and  other  points  and  within  Airport.   Rates  and  fares  for 
taxicab  service  from  San  Francisco  to  Airport  shall  not 
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exceed  meter  rates  and  fares  as  are  presently  or  shall  be 
set  by  public  authority  for  taxicabs  operating  within  the 
City  and  County  of  San  Francisco.   Rates  and  fares  for 
taxicab  service  from  Airport  to  any  point,  and  to  Airnort 
from  other  noints,  except  from  San  Francisco,  shallbe  at 
rates  and  fares  which  are  in  effect  by  Comoany  as  of 
February  1,  1958«  For  chauffeur- driven  limousine  service, 
the  Company  shall  charge  a  rate  not  in  excess  of  those 
established  and  currently  effective  for  comparable  service 
within  the  City  and  County  of  San  Francisco,  California. 
Airline  motor  bus  rates  shall  not  exceed  those  established 
by  the  Public  Utilities  Commission  of  California.  A  modi- 
fication of  rates  and  fares  for  taxicab  and  chauffeur- 
driven  limousine  service  may  be  proposed  by  either  Company 
or  Commission  and  shall  become  effective  upon  consent  of 
other  warty.  Any  modification  in  rates  a  nd  fares  requested 
by  Company  must  be  submitted  to  Conunission  with  comolete 
data  to  suoport  any  desired  changes.   If  Comoany  does  not 
acceot  a  modification  nrooosed  by  Commission  within  one 
month  from  date  of  oroposal.  Company  shell  thereuT5on  sub- 
mit comolete  data  in  support  of  its  refusal  to  accept, 

""Within  sixty  days  after  the  expiration  of  six  months 
from  the  date  of  this  agreement.  Company  agrees  to  furnish 
Coaimission  a  certified  copy  of  an  audit  of  the  taxicab 
ODerations  of  Company  by  an  independent  certified  public 
accountant.   Said  certification  shall  contain  a  statement 
as  to  the  method  used  in  the  distribution  of  'overhead 
charges'  allocated  to  taxicab  ooerations.   Company 
further  agrees  to  furnish  a  certified  cooy  of  a  similar 
audit  for  any  subsequent  six  months  period  within  sixty 
days  when  requested  by  Commission," 

1.  In  answer  to  your  first  question  Section  2  of  the 
A'^^reement  provides  as  follows: 

"2.  Commission  and  Comoany  hereby  agree  to  a 
change  in  the  rate  and  fare  for  taxicab  service  as 
follows: 

(a)  On  all  trios  from  Airport  and  on  all 
trios  to  Airport,  the  so-called  'dismissal  charge' 
contained  in  Company's  proposal  of  rates  and  fares 
initially  submitted  and  presently  in  effect  shall  be 
eliminated.   The  rate  and  fare  for  taxicab  service 
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from  San  Francisco  to  the  Airport  shall  not  exceed  the 
meter  rat©  and  fare  as  is  Dresently,  or  shall  be  set 
by  public  authority  for  ta:clcab3  operating  within  the 
City  and  County  of  San  Francisco  and  the  rate  and  fare 
for  taxicab  service  from  Airoort  to  any  point,  and  to 
Airport  from  otiier  points,  except  from  San  Francisco, 
shall  be  the  meter  rate  and  fare  in  effect  by  Company 
as  of  February  1,  19^8 • 

(b)   Subparagraph  (a)  hereinabove  shall  be 
operative  uoon  the  effective  date  of  an  ordinance  now 
pending  before  the  Board  of  Sunervisors  of  the  City 
and  County  of  San  Francisco  under  the  terms  of  which 
the  holder  of  the  ground  transportation  contract  is 
permitted  to  operate  taxicab  service  from  San  Francisco 
to  Airoort  provided  said  ordinance  uoon  final  passage 
x-iill   not  undep  its  terms  impose  obligations  or  duties 
unon  Commission,  and  will  be  substantially  in  the  form 
attached  hereto,  marked  Exhibit  "A",  and  made  a  part 
hereof,  and  further  provided,  said  ordinance  becomes 
effective  on  or  prior  to  June  6,  1958»" 

The  type  of  ordinance  is  described  in  the  Agreement  by 
the  use  of  the  words  "substantially  in  the  form  attacaed"  and  the 
agreement  further  provides  that  the  ordinance  "will  not  under  its 
terms  impose  obli^;ations  or  duties  upon  Commission."   If  such  an 
ordnance  becomes  effective  nrior  to  June  6,  1958  the  change  in 
■ohe  rate  will  commence  forthwith  under  the  terras  of  the  Agreement, 
and  will  be  binding  uoon  Barrett  Transportation  Company,   questions 
y'.th  regard  to  the  validity  of  such  an  ordinance  are  covered  in  my 
opinion  of  December  30,  1957  (City  Attorney's  Opinion  No.  I2II4 ) . 

2.   The  ansvTBr  to  your  second  question  is  "no."  Under 
the  terms  of  the  Agreement  the  change  in  rates  is  made  operative 
UDon  the  effective  date  of  the  proposed  ordinance.   Under  the 
terras  of  the  agreement  the  change  in  rates  would  continue  even 
vliough  the  ordinance  were  repealed,  Reoeal  of  the  ordinance  would, 
no  doubt,  terminate  the  right  of  the  holder  of  the  ground  trans- 
oortation  agreement  to  ooerate  taxicab  service  from  San  Francisco 
to  the  Airport.  The  parties  to  the  agreement  at  that  time,  could 
ii  they  wished,  agree  to  a  change  in  the  rate  with  respect  to  trips 
from  the  Airport  to  San  Francisco  in  accordance  with  the  provisions 
of  Section  8  above  quoted. 


I  ;ij/ ■■?■•:-: 


.:>  .-.  ,?  i'  -J-  I ;  ; : 


'O-'r?"    -■'•:■:>■• 


^jr.H';  :^5.!  i>'r 


:  '.■  .■    ;■  ..;   "'  f  !;C'  t.  ;  i  0'"  ■ 


.  ■■       ■    -  .J.      .     r 


O'.^V--: 
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3,  In  answer  to  the  third  question,  you  a  re  advised 
that  the  orovislons  of  the  ground  transoortatlon  agreement,  as 
amended,  control.  Section  8  orovldes  for  changes  in  rates  and 
charges,  in  general,  by  inutual  consent  under  the  limitations 
therein  exoresed,  to  wit,  "rates  and  fares  for  taxlcab  service 
from  San  Francisco  to  Airport  shall  not  exceed  meter  rates  and 
fares  as  are  oresently  or  shall  be  set  by  oublic  authority  for 
taxicabs   CDerating  within   the  City   and  ^ounty  of   San  Francisco." 

I4,    In  answer  to  your  fourth   question,    it   Is  not  necessary 
that   the   agreement   contain  a  clause   r^ermitting  the  parties   to   "re- 
adopt   the    terms   of   the   original  agreement   should  the  Eoard  of 
Supervisors   reoeal   the   ordinance,"        The   desirability  of   such  a 
orovision   is    a  matter  wit.iin   the    discretion   of    the  Public   Utili- 
ties Coinraission  and  is   covered  under   Section  8   of   the   contract 
as  amended,    wherein  it   is   provided  that   changes   in  rates   may  be 
affected  by  mutual   consent, 

5«      The   answer   to   your   fifth  question  .is    "no."     The 
ground  transporation  agreement   is  based  uoon  City  receiving  a 
percentage   of  revenues  from  business   "originating  at   the  nirport," 
The   potential  right  of    the   successful  bidder   to  make   trips  from 
San  Francisco    to   the  Alroort   is  a   circumstance   outside   of   the 
terms   of   the  agreement  v/hich  has  arisen  nearly  four  years  after 
Vce   contract  was   let   out   to   bid.      It   does   not  appear  that   the 
City  will  be  orejudiced  or   "incur  liability"    if    the  nroposed 
•.rdinance    is   oassed.     Further,   as   stated  in  my  ooinion  of 
Jecember   30,    1957    (City  Attorney's   Opinion  No.    121/4)    the   proposed 
ordinance    does   not   purport   to   vary   the   terms   cf   the  contract 
between  Barrett  Transportation  Company  and  the  City  and  County 
of   San  Francisco  and  nothing   in   said  contract  requires  Barrett 
to   limit   itself   to  a  one  way  service  from  the  Airport  to   San 
P'rancisco.     Also,    the   ground  transportation  agreement  was    submitted 
to  public  bid  as  a  matter   of   policy  not   to  fulfill  a  legal  require- 
ment. 

Respectfully  submitted. 


DION  R.    HOLM 
Ti'iO'CrTJB  City  attorney 

To:    BOARD  OF   SU'^ERVISORS 
23S  City  Hall 
San  Francisco 


Attention:   Robert   J.    Dolan 
Acting  Clerk 


7Cn.-ro.i;...   i;^  I'. 


OPINION  NO.    1229 
February   21;,    1958 

STJBJECT:  THE  EFFECTIVE  DATE  THAT  AN  ilM^LOYE^ 
laY  EECOIE  A  I^EMEE:^  OP  THE  HE'vLTH "" 
SERVICE   SYSTEM. 

Dear  Sir: 

follows:      '^^^^   °^^^''®   ^^   ^"^  receipt  of  a  request   for  opinion  as 

REQUEST 

"The  Health  Service  Board  at  its  regular  meeting 
on  January  23,  1958  approved  a  motion  to  request  you? 
opinion  as  to  the  effective  date  of  membership  in  the 
Health  Service  System  for  new  employees. 

oo  ^  i?"^®  present  rule  relating  to  membership  reads 
as  lollows: 

"'Section  VB  -  Employee  Member_ship, 

iv,  ^-^,"^T^^5u^^^  ^°^  enrollment  of  new  employees 
:?  ^he^^/ealth  Service  System  shall  be  notification 
of  certification  from  the  Civil  .Service  Commission 
of  employees  appointed  from  established  lists,  on 
notification  from  the  Retirement  Svstem  for  other 
nevj  employees  on  information  from''Board  of  Education 
for  certificated  personnel.   Membership  shall  be 
effectixre  on  the  first  day  of  the  second  month  fol- 
lowing the  month  in  which  such  notice  is  received.' 

4-^,,^  '"^^^^   ^^1®  allows  for  the  orderly  administra- 
tive processing  of  new  members  as  notices  of  apooint- 
ment  of  new  employees  are  not  received  by  the  Health 
Service  System  until  after  employment  besins; 
membership  contributions  must  be  deducted  in  advance 
Ox  service  month,  and  new  employees  are  given  time 

fSn^    K  ^^^^l^^^nate  plan  or  file  for  an  exemption 
from  membership,  ni^uxuii 

r.^   V  "^®^®^^1  members  have  requested  that  their 
membership  be  made  retroactive  to  either  date  of 
certification  or  date  employment  commences. 

o.r.0^4."''""  your  opinion,  may  the  Health  Service  Hoard 
grant  such  retroactive  membership? 


date? 


"If  your  ansi^er  is  in  the  affirmative,  to  which 
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OPINION 


The  Charter  -orovides  that  the  members  of  the  Health 
Service  System  shall  consist  of  all  employees  who  are  members  of 
the  Retirement  System  (172,1).   However,  the  Health  Service 
System,  under  Charter  Section  172,1,8,  is  given  the  power  to  make 
rules  and  regulations  relating  to  the  admission  to  the  Systsm  of 
persons  who  are  thereby  made  members  of  the  System, 

Such  rules  and  regulations  were  promulgated  under 
Section  172,1 ((3)  (6)  (c))  of  the  Charter  amendment  that  was 
amended  by  Proposition  K,  which  established  the  Health  Service 
System  as  a  department  of  the  City  and  County, 

Each  Charter  section  carries  the  same  wording  and  intent. 
Until  such  rules  and  regulations  are  modified  or  changed,  they  are 
valid  and  legal. 

The  Health  Service  System  may  adopt  a  rule  or  regulation 
under  which  the  membership  would  become  effective  on  the  date  of 
membership  in  the  Retirement  System, 

No  member's  date  of  membership  in  the  Health  Service 
System  may  antedate  the  date  that  he  becomes  a  member  of  the 
Retirement  System,    The  date  of  certification  or  the  date  of  em- 
ployment may  coincide  xvith  the  date  of  membership  in  the  Retirement 
System,  but  it  is  not  necessarily  so,  e.g.,  certain  apoointive 
positions,  limited  tenure  personnel. 

Therefore,  the  date  of  membership  in  tte  Health  Service 
System  would  be  determined  by  the  tyoe  of  emoloyment  and  the  ef- 
fective date  of  membership  in  the  Retirement  System, 

You  are  so  advised. 


WJB/GEB 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr,  Henry  L.  McKenzie,  President 
Health  Service  Board 
61  Grove  Street 
San  Francisco  2,  California 


OPINION  ilO.    123c 
February  2k,   1958. 


SUBJECT:      COUNTY  HOSIITAL:      INDIGEiIT    AID:      LIAl-ILITY   OF   i-iaIREED 
DAUGHTER  UNDER  VJELFAEE   AI^"D   livlSTITUTIONS   CODE   SECTION 
2576  FOR  iviEDICAL  CARE   RLilDERED  FARLi'T . 

Dear  Sir: 

I  have  your  request   for  opinion   as  follows: 

REQUEST 

"The   San  Francisco   Hospital,    through  its  Director 
of  Admissions,    processes   the   applications   of  patients 
for  care   in  both  San  Francisco  Hospital   and   Laguna  nonda 
Home.      Section  2576  of   the  VJelfare   and   Institutions  Code 
of  the    State   of  California  includes   the    following  para- 
graph:   'All   aid    rendered   by   the   county  under  this  chapter 
shall  be   a  charge   aoainst  the    spouse,   parent,    and    adult 
child   of    the   recipient   thereof   and   the   county  rendering 
aid    shall  be   entitled   to   reimbursement  therefore    ...' 
The   chapter  referred   to   above   is  Chapter  2   of   Division  i^. 
of    the   above  mentioned  Code.      San   x^rancisco  hospital  re- 
quests infjrmation  on  the    following  points: 

"It  has  been   our  custom  to  include   as  a  responsible 
relative   the   married   daughter  of    such  patients  as  may  be 
covered   under  this    section.      There  would  be  very  little 
difficulty   involved  where   the  married  daughter  is  working, 
but    the  problem  upon  which  we  v;ould   appreciate  your  opinion 
is  wnether  or  not  the    responsibility  of  a  daughter  is   de- 
creased by  her  marriage    (a)    if   she   is   working    (b)    if   she 
is   not  working. 

"It  has   been  our   custom  to  include  both  t he    daughter's 
and   her  husband's   income    in  our  investigation,    and    to  re- 
quire  information  concerning   the   daughter's  husband's  in- 
come   aind    assets   as   a  part   of  the    resources   of   the    daughter 
of   a  patient,    in  view   of  the   existence   of  our  community 
property   laws. 

"There   is   another  factor  involved,   and   that  is 
whether  or  not  we   are   on   sound   ground   in  refusing   the   ap- 
plication of   an  elderly  parent   or   spouse  when   any  of  the 
responsible    relatives  mentioned   in  Section  257^   refxised 
to   give  us  information  concerning  their  financial   status." 

OPINION 

The   first   question  presented  by  your  request   for   opinion 
is  whether  the    liability  of  a  daughter  to   rtimburse   the   City   and 
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County  of  San  Francisco  for  indigent  medical  aid  rendered  her  par- 
ent is  decreased  by  her  raarriage  (a)  if  she  is  working  (b)  if 
she  is  not  working. 

Welfare  and  Institutions  Code  Section  2576  provides  that 
Indigent  (medical)  aid  rendered  by  the  county  shall  be  a  charge 
against  the  adult  child  of  the  recipient  and  the  county  render- 
ing aid  shall  be  entitled  to  reimbursement.   The  liability  of  the 
adult  child  does  not  arise  automatically  upon  the  granting  of  aid 
to  the  parent  but  only  after  investigation  has  disclosed  taat 
the  adult  child  has  the  financial  ability  to  pay  in  whole  or  in 
part  for  the  medical  service  rendei'ed  and  the  Board  of  Supervisors 
makes  an  administrative  finding  that  "pecuniary  ability  existed 
when  the  aid  was  given  and  exists  when  the  matter  comes  before 
the  Board  of  Supeervisors."   Liability  does  not  antedate  an  ad- 
ministrative finding  by  the  Board  of  Supervisors,  (San  Franciscr; 
Municipal  Code  Part  II,  Chapter  V,  Section  151,  Welfare  and  In- 
stitutions Code,  Section  2576,  Turnboo  vs.  County  of  Santa  Clara, 
Ikk   C.A.  (2d)  726,  301  p  (2d)  99277 

The  basis  of  liability  of  the  adult  child  is  a  finding 
of  financial  ability  to  contribute  to  the  support  of  the  aid  re- 
cipient.  Except  as  marital  status  affects  this  finding  of  finan- 
cial ability  it  has  no  effect  whatever  on  the  liability  of  a 
daughter  or  other  adult  child.  Thus,  if  a  daughter  is  working  and 
is  found  to  have  the  financial  ability  to  contribute  to  the  support 
of  her  parent,  her  subsequent  marriage  would  not  decrease  ner 
liability  unless  it  decreased  her  financial  ability  to  contribute 
to  the  support  of  her  parent.   Likewise,  if  a  da^ighter  is  not  work- 
ing and  is  found  to  lack  financial  ability  to  contribute  toward 
the  support  of  her  parent,  her  subsequent  marriage  would  not  make 
her  liable  to  contribute  toward  the  support  of  her  parent  unless 
it  gave  her  financial  ability  to  contribute  toward  the  support  of  I 
her  parent. 

The  community  property,  including  the  husband's  earnings, 
the  married  daughter's  interest  in  the  coiiimunity  property  and  the 
husband's  separate  property  cannot  be  applied  toward  the  support 
of  the  married  daughter's  parent  without  the  consent  of  the  hus- 
band. Thus,  unless  the  husband  consents  to  the  application  of  the 
community  property  or  his  separate  property  to  the  support  of  the 
married  daughter's  parent,  only  the  separate  earnings  and  other 
separate  income  of  the  married  daughter  can  properly  be  considered 
in  determining  her  financial  ability  to  contribute  toward  the  sup- 
port of  her  parent  or  pay  for  medical  service  rendered  her  parent. 
(Grace  vs.  Carpenter,  I4.2  C.h,    (2d)  3OI. ) 
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The  second  question  presented  by  your  request  for  opin- 
ion is  whether  you  may  properly  refuse  the  application  of  a  parent 
or  spouse  for  indigent  medical  aid  when  the  responsible  relatives 
mentioned  in  iVelfare  and  Institutions  Code  Section  2576  refuse  to 
give  information  regarding  their  financial  status. 

Section  2500  of  the  Welfare  and  Institutions  Code  pro- 
vides that  ^ 

"Every  county  and  every  city  and  county  shall 
relieve  and  support  all  inco.i:petent,  poor,  indigent 
persons  and  those  incapacitated  by  age,  disease,  or 
accident,  lawfully  resident  therein,  when  such  per- 
sons are  not  supported  and  relieved  by  their  rela- 
tives or  friends,  or  by  their  own  means,  or  by  state 
hospitals  or  other  state  or  private  institutions." 

An  applicant  who  meets  the  county  resident  requirements 
is  eligible  for  county  relief  or  indigent  medical  aid,  if  investi- 
gation shows  he  has  insufficient  resources  or  ac_tual  need  for  the 
aid  requested.   An  applicant  is  not  rendered  ineligible  for  such 
relief  by  the  mere  fact  that  he  has  responsible  relatives  able  to 
support  him  if  they  are  not  actually  supporting  him.   Likewise, 
an  applicant  would  not  be  rendered  ineligible  for  such  relief  by 
the  failure  of  responsible  relatives  to  furnish  information  re- 
garding their  financial  status.   A  county,  however,  has  a  right  to 
seek  reimbursement  from  uncooperative  legally  responsible  relatives 
for  the  indigent  aid  granted.   (Los  Angeles  County  v.  Frisbie,  19 
Sr-i?    -^^*  -^^^  ^  ^^^^  ^^^>   '^^elfare  and  Institutions  Code  Section 

It  is  my  opinion,  therefore,  and  you  are  advised  accord- 
inaly  that: 

1.   The  liability  of  a  daughter  to  reimburse  a 
county  for  indigent  medical  aid  granted  her  parent  is 
based  upon  an  administrative  determination  that  she  has 
financial  ability,  considering  only  her  separate  earn- 
ings and  other  separate  income,  to  pay  in  whole  or  in 
part  for  the  service  rendered.   Marriage  neither-  in- 
creases nor  decreases  the  liability  of  the  daughter  tinless 
It  incroar-jes  or  decreases  her  separate  earnings  and  other 


I 


separate  income. 

2.   The  application  of  a  parent  or  spouse  for  in- 
digent medical  aid  cannot  properly  be  rejected  on  grounds 
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that  the  responsible  relatives  named  in  Welfare  and 
Institutions  Code  Section  2576  refuse  to  give  info" 
tion  regarding  their  financial  status. 


rrna- 


Respectfully  submitted, 


DION  R.  KOLH 
City  Attorney 


TJL/PJK 


•TO:   ELLIS  D.  SOX,  h.D. 

Director  of  Public  Health 
Department  of  Public  Health 
101  G-rove  Street 
San  Francisco  2,  California 


OPINION  NO.  1231 
February  24,  1950 


SUBJECT:   rROCEDUiG  BY  CONTROLLER  l.HLRE  /a33TR.lCT  OP  JUIGWENT  PJ^I) 

AFFIDAVIT  PILED  UNDER  C.C.P.  710 liO^.ARD  J.  BUPuMS 

DISABILITY  PJiTIREMENT  PENSION, 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Mr.  Hov/ard  J.  Burns  is  a  fireman,  receiving 
disability  pasnnents.  My  v;arrant  (1/31/58, 
No.  36591,  Member  No.  1644,  Amount  ^291.82) 
is  prepared,  but  on  1/29/58  an  abstract  and 
affidavit,  pursuant  to  C.C.P.  710,  relative 
to  the  above  captioned  matter,  v/as  received 
by  me.   The  amount  claimed  is  $pl91.78. 

"My  customary  procedure  would  be  to  split 
the  check,  forwarding  ;!il91.78  to  the  court 
and  the  balance  to  the  individual.   The  court 
would  be  informed  of  the  exempt  character  of 
the  sum  received  (C.C.P.  690.22),  for  I  con- 
strue C.C.P.  710  2.  (c)  as  placing  the  deter- 
mination of  exemption  vdth  the  court.   ^See 
your  opinions  Nos.  757  and  892_^  A  letter, 
copy  enclosed,  was  sent  to  Mr.  Burns,  to 
this  effect.  A  copy  of  the  telegram  re- 
ceived from  Vir.   Burns,  referred  to  in  the 
letter,  and  of  the  letter  from  a  judge, 
are  also  enclosed. 

"At  about  4:45  P.M.,  Friday,  January  31,  1958, 
my  office  received  a  visit  from  Mr.  Burns.   Ac- 
companying him  was  a  Mr.  \;.  K.  Ephriam,  self 
admittedly  not  an  attorney,  but  v;ho  declared 
a  long  relationship  v/ith  i-ir.  Burn's  attorney, 
¥\r.   E.  J.  Rice,  1018  Central  Bldg.  ,  Oakland, 
(TE.  2-2184). 

"I^Ir.  Ephriam  emphatically,  stated  (and  each 
statement  v^as,  upon  questioning  Mr.  Burns, 
agreed  to  by  Mr.  Burns),  that  my  procedure 
was  iinacceptable,  that  C.C.P.  690.26  must 
be  complied  v/ith  by  me,  and  that  my  failure 
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so  to  comply  would  result  in  action  against  me. 
llT.    Ephriam  then  filed  v:ith  my  office  the  follow- 
ing documents:   Original  and  copy  of  'Affidavit 
In  Support  of  Claim  that  ...  /pension  is  exempt/ 
...',  original  and  copy  of  'Memorandiim  Of  Points 
And  Authorities...',  all  with  reference  to  the 
above  captioned  matter.   Copies,  for  return  to  me, 
are  enclosed. 

"In  view  of  I"Ir.  Ephriam's  presentation,  may  I 
have  your  advice?" 

OPINION 

The  filing  with  the  Controller  hy   a  judgment  creditor  of 
an  Abstract  of  Judgment  and  Affidavit,  as  provided  for  in  C.C.P. 
710,  is  not  in  the  strict  sense  a  levy  of  execution  by  a  levying 
officer  under  C.C.P.  690.26.   The  situation  involved  herein  is 
covered  by  my  previous  opinions  numbers  757  and  892. 

The  procedure  you  intend  to  follow  is  the  correct 
procedure. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


EBK/GEB 

TOs      rffi.   H/JIRY  D.    ROSS 
CONTROLLER 
109   City  Kail 
San  Francisco   2,    California 


OPINION  NO.  1232 
February  25,  1958 

SUBJECT:   CLOSING  OP  OILMAN  STREET  TO  COMMERCIAL  VEHICLES 

Dear  Sir: 

I  am  In  receipt  of  a  copy  of  a  letter  from  Seaton  W. 
Manning,  Secretary  of  the  Bret  Harte  Improvement  Club,  together 
with  a  copy  of  your  letter  of  reply,  which  read  respectively  as 
follows : 

"The  Bret  Harte  Improvement  Club  is  very  much  con- 
cerned about  the  plans  and  activities  pertaining  to  the 
construction  of  the  San  Francisco  Giants  baseball  stadium 
and  the  filling  of  the  tidelands  area  in  the  Bayview  Dis- 
trict. We  have  been  informed  that  the  present  thinking  of 
the  engineers  in  the  Public  Works  Dept.  is  to  use  Oilman 
and  Jamestown  Avenues  as  major  access  roads  to  the  stadium 
until  the  construction  of  the  Hunters  Point  Expressway. 
Both  of  these  are  residential  streets  with  the  Bret  Harte 
Elementary  School  on  Oilman  at  Griffith  and  the  parochial 
school,  St.  Peter  and  St.  Paul  of  the  Shipwreck,  on  James- 
town at  Third.   Since  game  traffic  will  be  seasonal,  con- 
sisting largely  of  passenger  vehicles,  and  presumably  well- 
policed,  the  residents  and  school  children  probably  will 
find  it  endurable,  even  if  unpleasant. 

"The  use  of  these  streets  by  construction  vehicles, 
however,  while  land  is  being  filled  and  the  stadium  built, 
will  be  Intolerable  to  the  residents  and  dangerous  to  the 
school  children.   In  fact,  an  intolerable  situation  now 
exists  on  Oilman  Avenue  which  is  used  almost  continuously 
by  dump  trucks  hauling  refuse  and  other  waste  materials  to 
the  two  privately  operated  dumps  in  the  vicinity  of  Double 
Rock  and  the  Oilman  playground.   Dust,  dirt,  mud,  broken 
pavements  and  the  hazard  to  children  of  speeding  trucks 
are  the  daily  nuisances  which  residents  of  this  street 
now  endure.   Needless  to  say,  we  are  quite  unhappy  with 
these  conditions  particularly  since  these  dumps,  we  are 
told,  are  operating  in  violation  of  section  28O  of  the 
Municipal  Health  Code. 

"The  situation  on  Oilman  Avenue  described  above  will 
in  all  probability  become  worse  when  actual  construction  of 
the  stadium  begins.   The  Bret  Harte  Improvement  Club  there- 
fore requests  that  appropriate  action  be  taken  by  the 
Board  of  Supervisors  to  close  Oilman  Avenue  to  commercial 
vehicles  other  than  those  making  neighborhood  deliveries. 

"As  a  substitution  for  Oilman  avenue  we  suggest  the 
immediate  use  of  Carroll  Ave.  for  trucks  and  construction 
vehicles  to  the  stadium  area.   This  will  be  a  development 
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of  permanent  value  because  ultimately  Carroll  v;lll 
serve  as  access  road  to  the  Industrial  property  in 
the  tidelands.   Carroll  has  the  further  advantage  of 
passing  in  its  entire  length  through  industrial  and 
vacant  land  only.  We  believe  It  could  and  should  be 
utilized  and  thus  relieve  Oilman  Ave.  which  is  entirely 
residential  throughout. 

"There  is  another  advantage  to  the  development  and 
use  of  Carroll.  We  have  been  informed  that  during  the 
baseball  season  when  the  stadium  is  in  use.  Oilman  and 
Jamestown  will  be  one  way  streets  leading  to  the  stadium 
before  games  and  one  way  out  of  the  stadium  after  games. 
Seemingly,  it  has  not  occurred  to  the  planners  and 
engineers  that  it  will  be  impossible  for  residents  of 
those  streets  to  drive  west  from  their  homes  for  two 
hours  before  a  game,  or  east  to  their  homes  for  about 
the  same  time  after  a  game  when  the  one  way  patterns 
are  in  operation.   If  Carroll  were  in  use  and  if 
Griffith  or  Pitch  (now  in  tidelands)  were  paved  between 
Carroll  and  Oilman,  it  would  be  possible  for  residents 
of  Oilman  to  leave  and  return  to  their  homes  when  the 
one-way  patterns  are  in  effect.   Similarly,  if  Griffith 
or  Fitch  were  paved  between  Ingerson  and  Jamestown, 
people  living  on  Jamestown  would  have  free  access  to 
and  from  their  homes. 

"In  the  light  of  the  problems  described  above 
and  of  our  suggestions  for  their  improvement,  if  not 
total  elimination,  we  trust  that  the  Board  of  Super- 
visors will  give  serious  and  favorable  consideration 
to  our  request  for  closing  Gilman  Ave.  to  commercial 
vehicles  with  the  exception  noted  above.  V/e  are  not 
seeking  to  hinder  the  development  of  the  stadium  or 
the  tidelands  area.   We  simply  believe  that  both 
objectives  can  be  accomplished  with  a  minimum  of 
inconvenience  to  the  residents  of  the  area  and  with 
less  strain  upon  their  collective  good  will." 


"I  acknowledge  receipt  of  your  letter  of  January 
3,  relative  to  complications  which  may  arise  due  to 
street  traffic  in  the  vicinity  of  the  new  stadium. 

"Your  communication  is  being  referred  to  the 
City  Attorney  with  the  request  that  he  give  us  his 
opinion  as  to  the  possible  legal  complications  of 
this  purported  action  and  plan. 
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"Also,  your  letter  is  referred  to  the 
Director  of  Public  Works,  with  the  request  that 
he  review  the  situation  and  render  a  report  and 
recommendation  to  the  Board  of  Supervisors." 

OPINION 

The  control  of  streets  and  highways  is  primarily  a  state 
duty,  except  to  the  extent  that  such  control  has  been  delegated  to 
the  municipality  (Ex  parte  Daniels,  I83  Cal.  636,  641;  McQuillin,  Muni 
Corps.,  Sec.  30.39). 

The  power  to  control  streets  gives  authority  to  exclude 
vehicular  traffic  such  as  heavy  hauling  trucks  from  designated 
streets  (McQuillin,  Muni.  Corp.  Sec.  30.41). 

The  state  Legislature,  in  enacting  Section  713  of  the 
Vehicle  Code,  has  delegated  to  municipalities  the  authority  to  pro- 
hibit the  use  of  designated  streets  by  commercial  vehicles.   Said 
section  reads  as  follows: 

"§713.  V/hen  Cities  May  Reduce  Weight  Limits. 
(a)   Any  incorporated  city,  or  city  and  county,  may 
by  ordinance  prohibit  the  use  of  a  street  to  be  des- 
cribed in  said  ordinance  by  any  commercial  vehicle 
or  by  any  vehicle  exceeding  a  maximum  gross  weight 
limit  to  be  specified  in  the  ordinance,  except  with 
respect  to  any  vehicle  which  is  subject  to  the  pro- 
visions of  Sections  IO31  to  IO36,  inclusive,  of  the 
Public  Utilities  Code. 

"(b)  No  such  ordinance  shall  be  effective 
until  appropriate  signs  are  erected  indicating  either 
those  streets  affected  by  such  ordinance  or  those 
streets  not  so  affected  as  such  local  authority  may 
determine  v/ill  best  serve  to  give  notice  of  such 
ordinance. 

"(c)  Except  as  permitted  in  this  section,  no 
city,  or  city  and  county  shall  have  any  authority  to 
impose  limitations  upon  the  vjeight  of  vehicles  and 
I        loads  less  than  those  set  forth  in  this  code. 

"(d)  No  ordinance  proposed  to  be  enacted  under 
this  section  is  effective  with  respect  to  any  highway 
which  is  not  under  the  exclusive  jurisdiction  of  the 
local  authority  enacting  such  ordinance,  or,  in  the 
case  of  any  state  highway,  until  such  proposed  ordinance 
has  been  submitted  by  the  governing  body  of  such  local 
authority  to  and  approved  in  writing  by  the  Department 
of  Public  V/orks.   In  submitting  such  a  proposed  ordinance 
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to  the  department  for  approval,  the  governing  body 
of  such  local  authority  shall  designate  therein, 
an  alternate  route  or  routes  for  the  use  of  such 
vehicles  which  shall  remain  unrestricted  by  any 
local  regulation  as  to  weight  limits  or  types  of 
vehicles  so  long  as  the  ordinance  proposed  shall 
remain  in  effect.   The  approval  of  such  proposed 
ordinance  by  the  Department  of  Public  Works  shall 
constitute  an  approval  by  the  department  of  such 
alternate  route  or  routes  so  designated. 

"(e)  No  ordinance  adopted  pursuant  to  this 
section  shall  prohibit  any  commercial  vehicles  coming 
from  an  unrestricted  street  having  ingress  and  egress 
by  direct  route  to  and  from  such  restricted  streets 
when  necessary  for  the  purpose  of  making  pickups  or 
deliveries  of  goods,  wares  and  merchandise  from  or 
to  any  building  or  structure  located  on  such  restricted 
streets  or  for  the  purpose  of  delivering  materials  to 
be  used  in  the  actual  and'  bona  fide  repair,  altera- 
tion, remodeling  or  construction  of  any  building  or 
structure  upon  such  restricted  street  for  which  a 
building  permit  has  previously  been  obtained  therefor. 

"(f)  No  ordinance  adopted  pursuant  to  this 
section  shall  apply  to  any  vehicle  ovmed  by  a  public 
utility  while  necessarily  in  use  in  the  construction, 
installation  or  repair  of  any  public  utility." 

The  Board  of  Supervisors  has,  pursuant  to  the  authori- 
ty delegated  by  the  Legislature,  enacted  traffic  code  section  28 
which  reads  as  follows : 

p  "Restricted  Traffic  Streets  Regulated.   It  shall 

be  unlawful  for  the  operator  of  any  vehicle  designed 
or  used  for  the  transportation  of  property  to  operate 
said  vehicles  upon  streets  designated  by  resolution  of 
the  Board  of  Supervisors,  and  indicated  by  appropriate 
signs  placed  by  the  Police  Commission,  as  'Restricted 
Traffic  Streets, •  except  for  the  purpose  of  making  a 
pickup  or  delivery,  in  which  event  the  said  use  shall 
be  limited  to  one  block." 

By  virtue  of  the  foregoing,  I  conclude  that  the  Board 
of  Supervisors  has  the  authority  to,  and  in  its  sound  discretion  may 
by  appropriate  resolution,  close  any  part  or  all  of  Oilman  Street 
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to  commercial  vehicles,  and  I  can  see  no  legal  complications  that 
might  arise  from  the  exercise  of  such  authority. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


JC/BJV/ 


To:   Mr.  John  Jay  Ferdon 
Supervisor 
235  City  Hall 
San  Francisco  2 
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SUBJECT:      FIRE   PREVENTION  AITO    INVESTIGATION,    JURISDICTION  AlTD 

AUTHORITY  OF  FIRE  PREVENTION,  FIRE  SPREAD,  FIRS  CONTROL 
AND  PUBLIC  SAFETY;  AUTHORITY  OP  THE  BOARD  OP  EXAMINERS, 
BOARD   OP    PERMT  APPEALS  AND   OTHER  APPELLATE   BOARDS. 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"In  order  to  effect  a  clear  and  concise  procedure 
that  will  insure  prompt  and  successful  abatements  of 
violations  of  rules  and  regulations  enacted  as  law, 
relative  to  Fire  Prevention,  Fire  Spread,  Fire  Control 
and  Public  Safety,  the  following  questions  are  hereby 
submitted  to  you  for  opinions: 

1.  Jurisdiction  and  authority  over  all  law  relative 
to  Fire  Prevention,  Fire  Spread,  Fire  Control  and 
Public  Safety  as  pertains  to  Fire  and  which  law 
may  reside  in  codes  other  than  the  Fire  Code. 

2,  The  authority  of  the  Board  of  Examiners,  Board  of 
Permit  Appeals  and  the  authority  of  any  other  Board 
to  which  any  citizen  may  have  the  right  of  appeal. 

3«   The  letter  of  Joseph  F.  Mannion,  Attorney-at-Law, 
addressed  to  your  office  and  dated  February  13, 
1957,  re  Apartment  House,  1135  Stanyan  Street,  San 
Francisco.  (Andrew  Turley,  3905  Army  Street,  owner) 

"Question  #1  -  Jurisdiction  and  authority  over  all  law 
relative  to  Fire  Prevention,  Fire  Spread,  Fire  Control  and 
Public  Safety  as  pertains  to  Fire,  where  those  rules  and 
regulations  enacted  as  law  reside  in  parts  of  the  San 
Francisco  Municipal  Code  other  than  that  part  referred  to 
as  the  Fire  Code. 

"(a)  VJhereas,  in  the  several  divisions  of  San  Francisco 
Municipal  Code,  and  in  that  California  State  Code  referred 
to  as  the  State  Housing  Act,  there  are  many  sections  that 
are  directly  and  indirectly  related  with  the  aforementioned 
subject  matter,  i.e.,  Pire  Prevention,  Fire  Spread,  Fire 
Control  and  Public  Safety  and  wherein  it  is  clearly  stated 
that  person  or  board  having  charge,  superintendence  and 
control  of  all  matters  herein  set  forth,  i.e..  Part  II, 
Chapter  1,  San  Francisco  Municipal  Code,  Article  Z,    Section 
201,  Paragraphs  1  and  2  (same  context  applicable  to  State 
Housing  Act),  the  question  then  arises  as  to  the  procedure 
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necessary  to  insure  compliance  by  this  Department  of  Part 
II,  Chapt'^r  IV,  Section  39,  Paragraphs  (a),  (b),  and  (c) 
of  that  part  of  the  San  Francisco  x^Iunicipal  Code  referred 
to  as  the  Fire  Code. 

"For  example,  in  the  matter  of  the  provisions  for  and 
the  requirements  of  Fire  Escapes,  where  certainly  the  in- 
stallation and  maintenance  of  them  as  a  matter  of  Public 
Safety  is  of  a  prime  interest  to  this  Department,  as  defined 
by  Part  II,  Chapter  IV,  Section  39  (Means  of  Egress)  of  the 
San  Francisco  liunicipal  Code,  what  procedures  are  necessary 
by  this  Department  to  secure  abatement  and  to  insure  that 
no  charge  of  negligence  may  be  implied  where  a  violation 
does  in  fact  '^xist  and  does  continue  to  exist  after  notifi- 
cation of  the  Tlolation  by  this  Department  to  that  Department 
having  charge  of  that  Code  wherein  the  provisions  and  require- 
ments for  Fire  Escapes  does  lie  and  where  it  is  not  specifi- 
cally vjritten  within  the  Fire  Code,  and  where  the  loss  of 
life  may  occur  or  does  occur  because  of  the  continuance  of 
a  violation  of  Part  II,  Chapter  1,  Article  21,  Sections  2116, 
2117,  2118,  2119,  and  2120  (referred  to  as  the  Building  Code), 
and/or  Division  13,  Part  1,  Chapter  II4.  of  the  State  Housing 
Act  of  California, 

"(b)   The  foregoing  example  can  be  applied  in  the  same 
manner  to  those  sections  of  all  parts  of  the  Municipal  Code 
where  the  subject  matter  has  a  definite  relation  to  Fire 
Prevention,  Fire  Spread,  Fire  Control,  and  Public  Safety. 
Therefore,  in  order  to  secure  prompt  abatement  of  violations 
having  a  relation  to  Fire,  would,  then,  the  inclusion  of 
more  restrictive  provisions  and  requirements  within  that 
Code,  referred  to  as  the  Fire  Code,  relating  to  Fire  Escapes, 
Fire  Preventive  Equipment  and  other  requirements  relative 
to  Public  Safety  in  connection  with  Fire  Spread  and  Fire 
Control,  be  inconsistent  with  the  exercise  of  jurisdiction 
over  the  same  subject  matter  by  the  Building  Department  or 
any  other  Department  having  an  interest  in  the  subject 
matter? 

"Question  #2  -  The  authority  of  the  Board  of  Permit 
Appeals,  Board  of  Examiners,  and/or  any  other  Board  to  which 
any  citizen  may  have  the  right  of  appeal  relative  to  compli- 
ance and  non-compliance  of  rules  and  regulations  as  pertains 
to  all  parts  and  sections  of  the  San  Francisco  i^unicipal  Code. 

"(a)   Question  arises  to  many  of  the  decisions  of  the 
Board  of  Permit  appeals  vjhereby  their  decisiona  jillow  build- 
ings to  be  occupied,  used,  altered,  and  maintained,  and 
where  conditions  therein  are  allowed  by  theaa  decisions  to 
continue  in  violation  of  one  or  more  sections  of  any  part 
of  the  San  Francisco  i4unicipal  Code  and/or  the  State 
Housing  Act. 
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"For  example,  where  the  Building  Code  and  the  State 
Housing  Act  are  concise  as  to  the  requirements  for  means 
of  egress,  as  pertains  to  a  specific  building,  and  where 
by  a  decision  of  the  Board  of  Permit  Appeals  these  require- 
ments are  waived  and  the  condition,  a  violation,  which 
this  Department  and  other  Departments  are  cognizant  of  is 
allowed  to  exist  and  where  a  loss  of  life  and  property 
does  or  may  occur,  what  are  the  procedures  to  be  followed 
whereby  life  and  property  may  be  safeguarded  through  com- 
pliance with  the  requirements  enacted  as  law,  and  where  no 
charge  of  negligence  may  be  Implied  to  this  Department? 

"in  fact,  on  what  basis  must  this  Department  abide  by 
any  decision  of  the  Board  of  Permit  Appeals  where  there  is 
an  apparent  complete  reversal  of  the  law  by  the  decision 
of  the  Board  of  Permit  Appeals,  and  what  measures  must  and 
can  be  taken  to  countermand  the  action  of  the  appellant 
subsequent  to  the  decision  of  the  Board? 

"(b)   The  creation  of  the  Board  of  Examiners,  as  pro- 
vided by  Part  II,  Chapter  1,  Article  8,  Section  806,  also 
gives  rise  to  questions  whereby  the  Chief  of  the  Bureau  of 
Fire  Prevention  and  Public  Safety  is  excluded  as  to  vote 
and  ^^/here  Section  806(a),  Paragraph  2,  grants  the  Board  of 
Examiners  the  power  of  approval  to  variances  from  the 
requirements  of  the  Building  Code  to  include  only  a  general 
degree  of  safety  vrhen,  in  fact,  this  Department  being  inter- 
ested in  those  hazards,  conditions,  and  materials  relevant 
to  Fire  Prevention,  Fire  Spread,  Fire  Control,  and  Public 
Safety  may  be  confronted  with  a  lesser  degree  of  safety 
being  granted  than  this  Dersartment  feels  is  reasonable. 
\'lh&tf    then,  are  the  procedures  to  be  taken  by  this  Depart- 
ment when  variances  granted  by  the  Board  of  Examiners  are 
in  conflict  with  those  regulations  enacted  as  law  and  with 
the  nationally  recognized  standards  of  safety  as  pertains 
to  Fire,  in  order  to  facilitate  compliance  with  the  regula- 
tions and  to  insure  that  no  charge  of  negligence  may  be 
Implied  to  this  Department? 

"On  what  basis  or  authority  must  this  Department  abide 
by  any  decision  of  the  Board  of  Examiners  where  a  reversal 
of  a  section  of  the  Building  Code  is  in  conflict  with  any 
section  of  the  Fire  Code  on  the  same  subject  matter?  V.'hat 
further  action  is  left  to  this  Department  to  secure  compli- 
ance of  the  rules  and  regulations? 

"The  above  questions  being  applicable  to  any  Board  not 
having  legislative  or  judicial  power,  a  question  in  conclu- 
sion must  ask:  What  procedures  or  actions  in  law  are  avail- 
able to  this  Department  to  prevent  decisions  from  emanating 


OPIwION  NO.  1233 

Page  k 

February  27,  1958 


from  the  Board  of  Permit  Appeals,  Board  of  Examiners,  etc, 
where  interpretation  of  laws  is  not  in  question,  but  rather 
the  reversal  of  laws  as  written  is  being  considered  for 
approval  by  the  subject  Boards? 

"Question  #3  -  Self-explanatory.   The  opinion  requested 
by  Joseph  P.  Mannion,  Attorney,  will  suffice." 

The  letter  from  Joseph  P.  iVIannion,  to  which  you  refer,  reads  as 
follows: 

"JOSEPH  P.  I^IA-NNION 

Attorney  At  Law 

703  Market  Street 

San  Prancisco  l^. 

SUtter  1-8538 

February  13,  1957 

"Office  of  the  City  Attorney   Re:  Apt. House,  1135  Stanyan  St, 
City  Hall  San  Francisco, 

San  Prancisco,  Calif,  Andrew  Turley,  3905  Army 

St.,  Owner. 

"Attention:     Deputy  Assigned  to  Fire   Prevention  Bureau 

"Gentlemen: 

"A  notice  of  purported  violation  of  Sec.  16602,  State 
Housing  Act,  dated  February  1,  1957,  emanating  from  the  Fire 
Prevention  Bureau,  through  Inspector  Nyhan,  directed  to  the 
above-named  property  owner  has  been  turned  over  to  me  for 
attention.   This  reply  is  being  directed  to  your  office  be- 
cause it  is  felt  that  certain  legal  problems  are  involved 
vjhich  should  be  reviewed  by  you  for  the  benefit  of  both  the 
owner  and  the  enforcement  officers  who,  in  good  faith,  are 
seeking  to  enforce  a  statute  where  it  does  not  apply. 

"The  building  in  question  was  constructed  on  or  about 
1921  or  1922  and  has  never  uiidergone  any  alteration  or  re- 
modeling, either  major  or  minor.  Vj'hile  that  portion  thereof 
which  faces  Stanyan  Street  is  two  stories  plus  a  garage, 
there  is  no  other  part  of  the  building  where  the  ground  can- 
not be  reached  by  a  descent  of  one  story  plus  window  sill 
height  because  the  ground  rises  one  story  after  a  depth  of  a 
garage  from  the  street.  Therefore,  it  appears  questionable 
whether  the  statute  (Sec.  16501  Housing  Act)  requiring  fire- 
escapes  is  applicable.  As  the  building  does  have  a  fire 
escape,  that  question  is  irrelevant  except  insofar  as  it 
bears  on  the  violation  now  alleged,  i.e.,  the  lack  of  a 
ladder  reaching  the  ground.   Clearly,  if  no  fire-escape  is 
required,  no  ladder  reaching  the  ground  is  required. 
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"But  there  is  much  more  potent  reason  why  a  drop 
ladder  from  the  fire  escape  is  not  now  required  under 
the  law.  An  examination  of  the  history  of  the  section 
alleged  to  be  applicable  shows  that  it  was  enacted  in 
its  present  form  in  191+7  as  Chapter  lij.93»  Sec.  32,  Page 
3087,  Statutes  of  19l;7»   Thereafter  and  in  1951,  the 
following  enactment  became  a  part  of  the  State  Housing 
Act: 

"'No  provision  of  this  act  shall  be  construed 
to  require  a  structural  addition,  structural 
alteration  or  a  structural  change  in  or  on  an 
existing  building  or  the  replacement  of  an 
existing  appliance  which  requires  a  structural 
addition,  structural  alteration  or  a  structural 
change  in  or  on  an  existing  building  where  such 
is  not  required  by  law  prior  to  the  effective 
date  of  this  act.* 

Sec.  l+l.  Chap.  1127,  Page  2891,  Regular 
Session  Statutes,  195l«> 

"It  is  clear,  of  course,  that  the  correction  now 
requested  would  involve  both  a  structural  addition  to  an 
existing  building  and  the  replacement  of  an  existing 
appliance  which  required  a  structural  addition,  i.e.,  a 
fire  escape.   It  is  also  clear  that  such  was  not  required 
by  law  prior  to  the  effective  date  of  the  act  in  question, 
i.e.,  19i;7. 

"T'fhile  the  conclusion  herein  contended  for  appears 
clear  without  citation  of  further  authority,  it  is  of 
interest  to  note  that  the  District  Court  of  Appeal  took 
an  identical  view  in  reversing  a  conviction  for  manslaughter 
based,  in  part,  on  an  alleged  violation  of  a  comparable 
section  of  the  act  in  People  vs.  Neff,  117  C.A,  2d  772. 
In  a  recent  civil  action  tried  in  our  local  courts.  Judge 
Devine  refused  to  permit  the  jury  to  consider  alleged 
violations  of  the  State  Housing  Act  on  the  ground  that 
the  Act  was  not  retroactive.   He  was  upheld  on  appeal. 
Snyder  vs.  Hollingbory,  ll+l  A. C.A.  577. 

"The  question  of  Civil  liability  is  not,  of  course, 
at  issue  in  the  present  instance  and  is  referred  to  here 
merely  to  show  that  the  reference  thereto  in  the  circular 
accompanying  the  notice  of  alleged  violation  sent  out  by 
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the  Plra  Prevention  Bureau  Is  misleading  because  of  its 
incompleteness.   The  case  therein  referred  to  is  obviously 
that  of  McCormick  vs.  Selix,  Superior  Court  No.  i|.ll659» 
tried  before  Honorable  Judge  O'Day,  while  assigned  to 
the  Superior  Court.   It  should  be  noted  that  liability 
was  not  predicated  solely  on  a  claimed  violation  of  the 
Housing  Act  as  disclosed  by  an  examination  of  the  file. 
Furthermore,  the  incident  giving  rise  to  liability  in 
that  case  arose  while  Sec.  16602  was  in  existence  in  its 
unmodified  form,  i.e.,  prior  to  enactment  of  Sec.  l|.l. 
Chap.  1127,  Statutes  of  195l«   The  last  named  act  was 
obviously  Intended  to  bring  the  various  sections  pur- 
porting to  introduce  the  element  of  retroactivity  into 
harmony  with  the  settled  construction  of  the  act  to  the 
effect  that  it  was  not  to  be  retroactive.   See  Snyder 
vs.  Hollingbery  supra. 

"If  the  conclusion  here  contended  for  be  erroneous 
because  of  a  failure  to  give  consideration  to  relevent 
authority,  we  would  appreciate  your  pointing  out  what 
that  authority  is  at  your  earliest  convenience  so  the 
persons  charged  with  the  violation  can  then  proceed  as 
they  deem  best  advised. 

Very  truly  yours. 


s/    JOSEPH  F.  MA.NNION 
Joseph  P.  Mannion 


JPM:MM 


cc:   Fire  Prevention  Bureau, 

Attention,  Inspector  Nyhan  -  No.  3V 
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OPINION 


I. 


Your  first  question  is:   Is  it  the  duty  of  the  Bureau  of 
Fire  Prevention  and  Public  Safety  to  enforce  all  statutes  and  ordin- 
ances relative  to  fire  prevention,  fire  protection  and  fire  spread 
control,  and  the  protection  of  persons  and  property  from  fire? 

The  answer  to  this  question  is,  "Yes." 

Section  38  of  the  Charter  establishes  the  Bureau  of  Fire 
Prevention  and  Public  Safety  under  the  jurisdiction  of  the  Fire  Cora- 
mission. 

Section  38  goes  on  to  provide:   "The  bureau  shall  inspect 
all  structures  and  premises  to  determine  whether  or  not  compliance 
is  being  had  with  statutes  and  ordinances  relative  to  fire  preven- 
tion, fire  protection  and  fire-spread  control,  and  the  protection  of 
persons  and  property  from  fire.   It  Siiall  enforce  said  statutes  and 
grdinaiices'  and  shall  report  violations  to  departiaents  having  juris- 
diction.   .  .  .  Any  structure  or  preiviises  wherein  there  exists  any 
violation  of  statutes  and  ordinances  referred  to  in  tnis  section,  or 
which  is  maintained  or  used  in  such  manner  as  to  endanger  persons 
or  property  by  hazard  of  fire,  explosion  or  panic  and  any  structure 
or  premises  hereafter  constructed,  altered  or  repaired  in  violation  of 
said  statutes  and  ordinances  is  hereby  declared  to  be  a  public  nuis- 
anc e ,  and  it  shall  be  the  d  uty  of  the  bureau  to  prosecute  abatement 
procee'dings.""  (eiiiphasis  added) 

For  example,  it  1^  the  duty  of  the  Bureau  of  Fire  Preven- 
tion and  Public  Safety  to  enforce  provisions  of  the  Building  Code  re- 
lating to  fire  prevention,  fire  protection  and  fire  spread  control, 
and  the  protection  of  persons  and  property  from  fire.   Your  enforce- 
ment duties  are  not  limited  to  the  Fire  Code.   (Cf. ,  page  7  of  Opin- 
ion No.  1193,  dated  October  2,  1957.)   The  fact  that  other  city  de- 
partments may  also  have  been  authorized  to  enforce  such  statutes  and 
ordinances  cannot  detract  from  the  duties  of  enforcement  imposed  upon 
the  Bureau  of  Fire  Prevention  and  Public  Safety  by  the  Charter. 

II. 

Your   second   question  is:      How  does  the  Bureau  of  Fire  Pre- 
vention and   Public   Safety  enforce   such   statutes  and   ordinances? 

It  does   this   in  three  ways:      (1)      By  refusing   to   approve 
plans   and    specifications   for  erection,    alteration  or  repair  of   struc- 
tures or  premises  when  the   plans   and   specifications   do   not   comply 
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with  such  statutes  or  ordinances,  (Charter  Section  33,  second  para- 
graph; sections  I4.I  and  I4.2  of  the  Fire  Code.) 

(2)  Where  another  city  dapartment  also  has  jurisdiction, 
by  reporting  the  violation  to  that  departitient,   (Charter  §^  ;  Fire 
Code  §14.0(0))   If  that  department  does  not  take  prompt  steps  to  eliin- 
inate  the  violation,  your  Bureau  should  do  so.  (Charter  §38*) 

(3)  By  ordering  compliance,  and  if  the  order  be  disobeyed, 
by  requesting  the  District  Attorney  or  the  City  Attorney  to  institute 
legal  action,   (Sections  i|i|.,  Ij-5,  kl   and  I4.8  of  the  Fire  Code.) 

The  administrative  procedure  to  be  followed  by  the  Bureau 
of  Fire  Prevention  and  Public  Safety,  regarding  inspections,  notices, 
orders  and  appeals,  is  spelled  out  in  sections  35-^8  of  the  Fire  Code. 
It  is  pointed  out  in  Section  I4.5  thereof  that  it  shall  be  t  he  d  uty  of 
the  City  or  District  Attorney,  whenever  notified  by  tiie  Bureau  of 
Fire  Prevention,  to  prosecute  all  cases  of  neglect  or  refusal  to  obey 
any  written  order  or  orders  of  the  Bureau  of  Fire  Prevention  and  Pub- 
lic Safety,  and  it  shall  be  the  duty  of  the  City  or  District  Attorney 
to  aid,  assist  or  defend  the  Bureau  in  the  preparation,  adoption  and 
enforcement  of  all  lav^s  and  ordinances  and  written  orders  of  the 
Bureau  relating  to  the  prevention  and  protection  from  fire  or  in  the 
correction  of  any  other  hazardous  condition  that  would  endanger  life 
or  property. 

Before  the  Bureau  requests  the  City  or  District  Attorney  to 
take  legal  action,  time  for  completion  of  the  appeal  procedure  speci- 
fied in  Sec.  i\}^   of  the  Fire  Code  should  be  allowed  to  elapse. 

III. 

Can  the  personnel   of  the   Bureau  of  Fire   Prevention  and   Pub- 
lic  Safety   be  held   liable   in  a    civil  action  for  damages  by  a  person 
who  sustains  personal  injury,    or  by  the  heirs   of   a  person  who  dies, 
by  reason  of   the    failure  of  the  Bureau  to   enforce    such  statutes  and 
ordinances   in  accordance  with  its   duty  under  Charter  Section  38? 

No.     The   duty  imposed  upon  the   Bureau  of  Fire   Prevention 
and  Public   Safety  by  Charter  Section  38  is   owed   to    the  public   as  a 
whole,    not   to   individual  members   of   the   public.     The  intent   of   the 
section  is  not   to   protect  the  person  or  property   of  any  individual, 
but  to    secure  to  the  municipality   as  a  whole   the  benefits   of  a  v;ell- 
ordered  municipal  gov  eminent.      Neglect   of  the  Bureau  to  fulfill  its 
duties  under  Charter  Section  38    creates   no   tort   liaoility   on  the  part 
of  the  personnel  thereof  to   individuals.      (Routh  Vo    Quinn,   20  Cal.   2d 
^88;   Stang  v.    CitY   of  Mill  Valley,    38  Cal.  2d  [|.86,   L|.89;      Schaefer  v. 
Lenahan,    63  C.A.    2d   321^.,    32?;    Ne'uber  v.   Royal  Realty  Co.,    86   C.^..    2d 
396,    612;    Steitz  v-    City   of  Beacon.    29'5~"N.Y.    51,    6^  N.E.    2d   70I|,    I63 
A.L.R.    3I4.2;    i^xeadows   v.   Village   of"  wineola.    72   N.Y.S.    2d   368,    370; 
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Furthermore,    the  Bureau  of  Fire  Prevention  and   Public  Safety 
is  engaged  in  law  enforcement,      persons   engaged   in  law   enforcerrs  nt, 
e.g.,   building  inspectors,  share   at   least   some   of  the   immunity  from 
civil   suit  for   damages  which  inures   to   judges,    district   attorneys, 
and   the    like.      (White  v.    Brinkman,    23  C.A.    2d   307;     White_v_.   Towers, 
37  Gal.   2d  727;    Wilson_Vs.  Sharp.,   kZ  Gal.   2d  67§J   Hard2_v'.  Vial,   l[.3 
A.C.    581*   586-588;    Downer  v.    Lent,    6  Gal.    9k;    Perr-y  v^   Melkle,    102 
C.A.    2d  6C2;    Turpenv.   Booth,   5S"  Cal.    65,    69;    Platz'vjJ'Karion,    35 
C.A.   2kl,    214.8;    compare  Sarafini  v.    San  Francisco,    11^3  C.A".    2d  570.) 

A  person  who   sustains   damage   by  reason  of  another's   violation 
of  "statutes   and   ordinances   relative   to    fire  prevention,    fire  protec- 
tion  and   fire-spread   control,    and  the   protection  of  persons   and  prop- 
erty from  fire,"    can,    of  course,  sue  the  violator  in  a  civil  action 
for  daraages.      (Finnegan  v.   Royal  Realty  Co.,    35   Cal.   2d  1^.09;    Snyder 
V.   Hollingbery,    lljl   C.A.   2d  ^O'T 

A   distinction  should  here  be   noted.      V/hile  Bureau  person- 
nel are   not   liable  in  damages  for   claimed   failure  to  perform  official 
enforcement  duties   imposed  by  Charter   §38,    they  may  be  held   liable 
in  damages  for  breach  of  duties  which  the   law  imposes  on  all  persons. 
F.OP.  example,    all  persons   are   obliged   to   drive  with  care.      All  employ- 
ers owe  the  duty  to   discharge   employees  with  a  penchant   for   committing 
unlawful   assaults  upon  members   of   the   public.      And   supervisory  offi- 
cers owe   a   similar  duty.      Liability   in  damages  may   result   from  breach 
of   such  duties,      (Fe melius  v.    Fierce.    22  Cal.    2d  226) 

IV. 

Does  the  Board  of  Permit  Appeals  have  authority  to  direct 
issuance  of  a  building  permit  in  violation  of  a  state  law  or  an  or- 
dinance of  the  Board  of  Supervisors? 

No.  This  was  so  held  in  Ratto  v.  Duckel,  San  Francisco 

Superior  Court  action  IMo.  i].0397[|..   The  Fire  Department  is  not  bound 

by  decisions  of  the  Board  of  Permit  Appeals  where  the  Board  does  not 
comply  with  statutes  and  ordinances  relative  to  fire  prevention,  fire 

protection  and  fire-spread  control,  and  the  protection  of  persons  and 

property  from  fire.   I  stated  in  my  opinion  No.  709,  dated  June  29, 
1953 »  as  follows: 

"It  should  also  be  noted  that  any  application  to 
the  Fire  Department  by  said  applicant  for  maintenance  of 
a  public  garage  which  would  violate  Section  310  of  the 
Fire  Code,  or  any  other  pertinent  law  or  statute,  shouU 
not  be  issued  in  any  event,  regardless  of  any  action  by 
the  Board  of  Permit  Appeals  because  that  Board  has  no 
power  or  .jurisdiction  to  permit  a  direct  violation  of 
law,"  (Emphasis  added.) 
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V/hen  the  Board  of  Permit  Appeals  reverses  the  Fire  Depart- 
ment where  there  is  a  failure  to  comply  with  the  aforesaid  statutes 
and  ordinances,  the  Fire  Department  shall  follow  the  same  prcc  edure 
to  abate  violations  of  statutes  or  ordinances  as  mentioned  above  in 
my  answer  to  Question  II.   A  mistdi  e  in  isaiing  a  permit  will  not 
preclude  a  city  from  prosecuting  for  transgression  of  a  building  code 
or  other  law,   (See  Opinion  No.  709,  supra.)   The  discretionary  power 
accorded  to  the  Board  of  Permit  Appeals  does  not  permit  it  to  violate 
the  law,  or  to  allow  another  person  to  do  so.   (See  Opinion  No.  3927  , 
March  1?,  194?.) 


V. 

Does  the  Board  of  Exaniners  (Section  806  of  the  Building 
Code)  have  authority  to  waive  compliance  w  ith  "standards  of  safety" 
established  by  the  Board  of  Supervisors  in  the  Building  Code? 

No.   See  Opinion  No,  1193,  dated  October  2,  195?. 

If  the  Board  of  Examiners  does  purport  to  waive  a  "staidard 
of  safety,  you  should  continue  to  seek  enforcement  of  the  law  in  the 
manner  outlined  in  answer  to  Question  II. 

VI. 

Must  the  fire  escape  be  equipped  with  a  ladder  as  required 
by  Section  16602  of  the  California  Health  and  Safety  Code? 

Yes.   Section  16602  provides: 

"The  lowest  balcony  of  any  fire  escape  on  or  in 
any  apartment  house  or  hotel  heretofore  or  hereafter 
constructed  shall  be  not  xaore  than  ZZ   feet  above  the 
street  or  ground  level  directly  under  it,  and  it  shall 
be  equipped  with  a  counterbalanced  or  permanent  ladder 
which  reaches  the  ground."   (Emphasis  added.) 

The  1951  act  of  the  Legislature  found  in  Statutes  1951, 
Chapter  112?  (pp.  2891-2895),  does  not  refer  to  Section  16602  of  the 
California  wealth  and  Safety  Code.   Section  16602  is  not  a  provision 
01  that  act.   Section  [|.l  of  that  act  vAiich  reads: 

"Seco  iilo  No  provision  of  this  act  shall  be  con- 
strued to  require  a  structural  addition,  structural 
alteration  or  a  structural  change  in  or  on  an  existing 
building  or  the  replacement  of  an  existing  appliance 
which  requires  a  structural  addition,  structural  al- 
teration or  a  structural  change  in  or  on  an  existing 
building  where  such  is  not  required  by  law  prior  to 
the  effective  date  of  this  act," 
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therefore  has  no   application. 

The  letter  of  hv,   Kannion   states  "it    appears  questionable 
whether  the    statute    ...    requiring  fire   escapes  is   applicable"    and 
"if  no  fire-escape   is  required,    no   ladder  reaching  the  ground    is  re- 
quired."     We  are  not  concerned  with  the  question  of  whether  the  prop- 
erty   requires  a  fire   escape;    the   question  is  whether  the  f ire   escape 
when  installed    shall  be   equipped  with  a  counterbalanced  or  permanent 
ladder  which  reaches   the   ground.      Section  16602    supra.      The   require- 
ment of   section  16602   applies  to    any   apartment  house  or  hotel  hereto- 
fore or  hereafter  constructed  which  has  a   fire  escape,  w  hether  such 
fire  escape  is   required  by  law  or  not.      The    fact  that  the  fire   escape 
is   installed  is   all  tnat  is   necessary   for  the   enforcement  of   section 
16602.     The    fact  that  there  is   a  fire   escape   is  an  invitation  to   the 
occupant  of  a  building   to  use  the    sraae  in  case   of  an  emergency   and   it 
would    be   reasonable   to   assume   that   it  would    not  be  necessary   to  risk 
one's   life  if  it  were   necessary  to   drop   from  txie   lowest  balcony  of  a 
fire   escape.     The  counterbalanced   or  permanent   ladder  affords   a  reas- 
onable means   of  access   to  the   ground  which  may  not   exist  otherwise. 

The   fact    that  the  fire   escape  was   installed   at   the   time 
the  building  was   constructed,    on  or   about   1921  or  1922   and    section 
16602  was  enacted  in  its  original   form  in  1939  and  in  its  present 
form  in  1947   does  not    allow  immunity   to  the  regulations  of   section 
l6602o     The   retroactive   application  of  section  16602   is  within  the 
police  pov;er  regulating  the  public  health,    safety   or  welfare.     What 
is  reasonably  necessary    for  t he  public  health,    safety  or  welfare  is  a 
legislative  function  and   when  a   statute   is  clearly    such  a  measure, 
the   fact  that  rights  may  be   affected  does  not   invalidate  the   act. 
Rosenblatt  v.    Cal.    St.    Bd.    of   Pharmacy,    69  C.A.    2d  69;   Miller  v. 
Board   of   Public  Works,    195  Cal.   i|.77;    P'eople   v.   McCloskey,    76  C..^. 

The   court   stated,    in  the    Rosenblatt   case,    supra,    at  page 
72,    "we   find   no  merit   in  petitioner's  first  contention.     The  mere 
fact   that    a  statute  is  deemed   to  be   retrospective   or  retroactive   leg- 
islation is  not   fatal  to   the   act.      Neither  the  Federal  Constitution 
nor  that   of  the   State  of  California  prohibit   the    enactment   of   such 
laws."      "  The   question  is,   whether  it   is   an  ex  post  facto   law,    or 
impairs  the   obligation  of  contracts,    or  deprives   anyone   of  vested 
rights.      If  it  does  none  of  these  things,    it  is  no  objection  to  it 
that   it   applies   to  pending   cases  or  past   transactions."      5  Cal.Jur. 
Constitutional  Law,    sec.    11^.2,   page   7I4.7. 

The    legislature  may  choose   not   to  t  ake  the  chance   that  h\aman 
life  will  be   lost   in  lodging  house   fires   and   adopt  the  most   conserva- 
tive  course  which  science    and  engineering  offer.      Queenside  Hills 
Realty   Co.    Inc.    v.    f.    Newton  Saxe,    328  U.S.   80,    90  L.   Ed.    IO96.      The 
court,    in  the  Queenside  Hills  Realty  Co.    Inc.    case,   stated,    "The 
police  power  is   one   of   the    least   limitable   of  governraental  powers, 
and  in  its  operation  often   cuts  down  property  rights"    and   "in  no  case 
does  the   owner  of  property  acquire   immunity   against   exercise  of  the 
police  power  because  he  constructed   it  in  full   compliance  with  the 
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existing  laws."      (also   see  iaunicipal  Law  by   Charles  S.   Rhyne,   i-mni- 
cipal  Police   Power,    sections  2b'-^T) 

Therefore,    in  answer  to   question  VI,  the   fire   escape  men- 
tioned in  Iir.    i'iannion' s   letter  must  be    equipped  with  a  ladder  as   re- 
quired by  section  16602  of  the    California  health  and   Safety  Code. 

You  are  advised   accordingly. 


Respectfully   submitted. 


DION  R.    HOLM 
City  Attorney 


PRK:GEB 


TO:   San  Francisco  Fire  Department 

Bureau  of  Fire  Prevention  and  Public  Safety 

Room  2,  City  hall 

San  Francisco  2,  California 

Attention:   Albert  E.  Hayes,  Chief, 
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SUBJLCT:   APPLICABILITY  OP  S0LDILR3'  kED   SAILOPlo'  CIVIL  RLLILP  ACT 
TO  ABAT:^.i>IENT  OP  PUBLIC  OTISANC2S. 

Dear  Sir: 

I  have  your  inquiry  for  an  opinion  v/hether  the  City  and 
County  of  San  Francisco  may  proceed  with  the  condemnation  of 
property  in  the  city  ovmed  by  a  person  in  the  military  service,  or 
whether  it  is  prohibited  from  doing  so  by  the  Soldiers'  and  Sailors' 
Civil  Relief  Act. 

OPINION 

The  Soldiers'  and  Sailors'  Civil  Relief  Act  of  1940,  50 
U.S.C.A.  ,  App.  Section  501,  et  seq..  contains,  among  others,  the 
following  provisions; 

Section  510: 

"In  order  to  provide  for,  strengthen,  and  expedite 
the  national  defense  under  the  emergent  conditions  v/hich 
are  threatening  the  peace  and  security  of  the  United  States 
and  to  enable  the  United  States  the  more  successfully  to 
fulfill  the  requirements  of  the  national  defense,  provision 
is  made  to  suspend  enforcement  of  civil  liabilities,  in  cer- 
tain cases,  of  persons  in  the  military  service  of  the  United 
States  in  order  to  enable  such  persons  to  devote  their 
entire  energy  to  the  defense  needs  of  the  Nation,  and  to 
this  end  the  follov.dng  provisions  are  made  for  the  temporary 
suspension  of  legal  proceedings  and  transactions  v/hich  may 
prejudice  the  civil  rights  of  persons  in  such  service  during 
the  period  herein  specified  over  \/hich  this  Act/sections  501- 
548  and  560-590  of  this  Appendix/  remains  in  force."  (emphasis 
mine) 

Section  520: 

"(l)   In  any  action  or  proceeding  commenced  in  any 
court,  if  there  shall  be  a  default  of  any  appearance  by 
the  defendant,  the  plaintiff,  before  entering  judgment 
shall  file  in  the  court  an  affidavit  setting  forth  facts 
shoving  that  the  defendant  is  not  in  military  service. 
If  unable  to  file  such  affidavit  plaintiff  shall  in  lieu 
thereof  file  an  affidavit  setting  forth  either  that  the 
defendant  is  in  the  military  service  or  that  plaintiff 
is  not  able  to  determine  v-hether  or  not  defendant  is  in 
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such  service.   If  an  affidavit  is  not  filed  shov;ing  that 
the  defendant  is  not  in  the  military  service,  no  judgment 
shall  be  entered  v/ithout  first  sec;iring  an  order  of  court 
directing  such  entry,  and  no  such  order  shall  be  made  if 
the  defendant  is  in  such  service  until  after  the  court 
shall  have  appointed  an  attorney  to  represent  defendant 
and  protect  his  interest,  and  the  court  shall  on  applica- 
tion make  such  appointment.   Unless  it  appears  that  the 
defendant  is  not  in  such  service  the  court  may  require, 
as  a  condition  before  judgment  is  entered,  that  the 
plaintiff  file  a  bond  approved  by  the  court  conditioned 
to  indemnify  the  defendant,  if  in  military  service, 
against  any  loss  or  damage  that  he  may  suffer  by  reason  of 
any  judgment  should  the  judgment  be  thereafter  set  aside 
in  whole  or  in  part.  And  the  court  may  make  such  other 
and  further  order  or  enter  such  judgment  as  in  its  opinion 
may  be  necessary  to  protect  the  rights  of  the  defendant 
irnder  this  Act  /sections  501-548  and  560-590  of  this 
Appendix/. " 

Section  521: 

"At  any  stage  thereof  any  action  or  proceeding  in  any 
court  in  which  a  person  in  military  service  is  involved, 
either  as  plaintiff  or  defendant,  during  the  period  of 
such  service  or  v/ithin  sixty  days  thereafter  may,  in  the 
discretion  of  the  court  in  v/hich  it  is  pending,  on  its 
own  motion,  and  shall,  on  application  to  it  by  such  person 
or  some  person  on  his  behalf,  be  stayed  as  provided  in 
this  Act  /sections  501-548  and  560-590  of  this  Appendix/, 
unless,  in  the  opinion  of  the  co^Jirt,  the  ability  of  plaintiff 
to  prosecute  the  action  or  the  defendant  to  conduct  his 
defense  is  not  materially  affected  by  reason  of  his 
military  service." 

In  City  of  Cedartown  v.  Pickett,  22  S.S.  2d  518,  the  court 
stated  at  page  321; 

"...  Although  the  language  of  the  statute  is  general 
and  is  unambiguous  ajad  is  all-embracing,  in  that  it  says  any 
action  or  proceeding  may  be  stayed,  it  v.'as  not  intended  to 
serve  as  an  instrument  by  which  one  in  military  service  may 
endanger  the  peace,  the  health,  and  the  lives  of  the  people 
by  staying  any  proceeding  brought  for  the  purpose  of  protect- 
ing the  general  public.   .  .  .  '/e  are  merely  deciding  that 
the  terms  of  the  statute  here  involved  will  not  be  applied. 
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and  were  not  intended  by  the  Congress  to  be  applied,  v/here 
the  man  in  military  service  is  seeking  to  prevent  the 
abatement  of  a  condition  which  has  been  adjudged  a  common 
nuisance.   It  would  be  disappointing  to  most  of  those 
patriotic  Americans  novf  engaged  in  military  service  to 
know  that  by  virtue  of  this  statute  public  nuisances 
endangering  the  health  and  lives  of  the  people  back  home 
were  being  perpetuated  by  a  stay  of  proceedings  to  abate 
the  same.   The  Congress  of  the  United  States  could  not 
enact  a  statute  legalizing  public  nuisances  throughout 
the  land,  nor  could  it  enact  a  valid  statute  that  v;ould 
have  this  effect  by  staying  any  proceedings  designed  for 
the  purpose  of  abating  such  public  nuisance.   ..." 

In  State  v.  Heaton,  22  ]\'.V/.  2d  815,  the  court  said,  at 
page  816: 

"The  right  of  the  service  man  to  a  stay  depends 
upon  the  circumstances  of  each  case,  and  the  nature  of 
the  action,  or  his  relation  to  it,  or  his  lack  of  knov/ledge 
of  the  matters  involved  may  render  his  presence  at  the 
trial  unnecessary  to  an  adequate  protection  of  his  rights. 
The  end  sought  is  that,  so  far  as  possible,  injustice  will 
be  done  to  no  party.   ..." 

At  page  817,  the  court  continued: 

"American  Law  of  Veterans  (1st  Ed. )  states  at  page 
711 J  1*  *  *,  the  statute  in  question  was  not  intended  to 
serve  as  an  instrument  by  which  one  in  military  service 
might  endanger  the  peace,  the  health,  and  the  lives  of  the 
people  by  staying  a.ny  proceeding  brought  for  the  purpose  of 
protecting  the  general  public.   Thus,  proceedings  will  not 
be  stayed  which  have  for  iiieir  purpose  the  abating  of  a 
public  nuisance. ' 

"It  should  be  noted  that  the  cited  case  (Cedartov/n  v. 
Pickett,  supra)  deals  vdth  the  abatement  of  an  adjudicated 
nuisance  v/hile  the  case  at  bar  concerns  an  alleged  nuisance, 
Hov/ever,  the  right  of  the  general  public  to  protection  from 
a  public  nuisance  is  an  element  to  be  considered  in  arriving 
at  a  conclusion  which  will  do  no  injustice  to  any  party. 

"In  this  case  the  record  indicates  the  alleged  con- 
tinuing nuisance  arises  from  the  operation  of  the  service 
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man's  business  and  that  .  .  .  the  agents  for  the  absent 
service  man  have  operated  the  business  and  maintained  the 
nuisance,  if  any,  for  him.   Upon  the  entire  record  a 
finding  v/as  v;arranted  that  the  presence  of  the  service 
man  at  the  trial  is  unnecessarj'-  to  a.dequately  protect 
his  rights.   ..." 

There  is  no  doubt  that  a  defective , unsafe  or  insanitary 
building  which  is  dangerous  to  the  public  health  and  safety,  offen- 
sive to  the  senses  or  constitutes  a  fire  hazard  to  said  premises 
and  the  surrounding  property,  is  a  public  nuisance  such  as  is 
contemplated  by  the  above  decisions.   (People  v.  Vasquez,  301 
Pac.  510,  512;  144  C.A.  2d  575.) 

It  is  therefore  my  opinion  that  the  Soldiers'  and  Sailors' 
Civil  Relief  ilct  does  not  prohibit  securing  a  final  judgment  condemn- 
ing the  property  of  an  ovmer  who  is  in  the  military  service,  v/here 
that  property  constitutes  a  public  nuisance. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TFB/B<r.V 

TO:   MR.  L5STZR  C.  BUSH 
Superintendent 

Bureau  of  Building  Inspection 
275  City  Hall 
San  Francisco  2,  California 
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OPINION  NO.    1235 
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SUBJECT:      JUPISDICTIOH   OP  LOA^iD   OP  SUPERVISORS,    OR   A  CO.ilUT'iEE    OK 
;lEiXER    THEREOP,    TO   COiTOUCT   IliC^IRY   im^O  SUBJi^CT  OP     .LET- 
INGS    OF  RECREATIuN   AND   PARK.  00:1   ISSION 


Deer  Sir: 

I  have  received  your   following   request   for   opinion: 

REQUEST 


"The  County,    State   and   National  Axfairs  Comr^lttee 
of   the  Board   of   Supervisors  hrs   under   consideration  a 
request,   made  by  the   President   of    the   Boprd,    that   it 
inquire    into   the   reported   circuiistances   vherein  the 
Recreation   and  Park  CoTiiaission  has    conducted  meetinj^s 
for   discussion  of  mptters    involving  the    administration 
and  operation  of  the  Recreation  and   Park  Dep?rt-nent, 
including   specifically  the  employment    of   the  Chief 
Executive   of    that  department, 

"The    inquiry  is    to  be   directed  specifically  to   a 
detertiination   of  whether   or   not    such  meet  in.;, s   were  held 
illegally  and   contrary  to   State   lair  governing  the   manner 
of  holding  meetin-^s   for  public  bodies    and  whether   or  not 
they  resulted  in   the   disenfranchisement    of   the   President 
of  the  Recreation   and   Park   Comr-iission  and    a   failure   to 
give  requisite  notices   to    the   public    and   all  the  members 
of   the   Corimission,      The  right  of    inquiry  vested  in   the 
Board   of   Supervisors  by   the   provisions   of   Sections   21 
and  22   of    the   Gherter  I'as   referred   to  by  the   President 
in  his   order  referring  the  matter   to   Com   ittee, 

"In  viev  of  the   directive   that   the  Committee  m.ake 
such   inquiry,   vill  you  kindly  advise   me,    as    a  member 
of   the   Corarait'cee,    vihethei^   or   not    it    is   within  the 
jurisdiction  of   the  Board  of  Supervisors   or   a  committee 
or    '.ember   thereof   to    conduct   such   inquiry,   whether   or 
not    the   conclusions   to   be   reached    gs   the  result    of   such 
inquiry   can  result    in  remedial    action,    pnd   the    type   of 
remedial    notion  which   can  be   tai.en,   snd  by  whom. 


It    is    assumed  herein  that  by   the  reference   to   "reported  circum- 
stances"  made    in  the   first   paragraph   of   your    above-quoted  request 
for    advice,    and  further   expanded   in   succeeding  portions   thereof,   you 
are   alluding  to   the   recent   and  generally  publicized  reports  v)hich 
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stated  that   certain  members   of   the  Recreation  and   Park  Com-iission, 
le.'S    than   the    full   cora"iission,    and    in   the  absence    of    the   Presicent, 
had  met,   at   times    and  places   other   than  officially  provided  for 
transaction  of  comiission  business,    and   deliberated  upon   a   subject 
entrusted  by  lavi   to  the   control   of   the    corai.iission,    i.e.,    the  reten- 
tion  in  office   of    the    then-General  j.anaer   of    the  Recr-oation   )?nd 
Park  Department. 

It   must  be   reraarked   that   in  presenting   the   advice  which 
follows,   I   do  not   intend   to   express    any  viev  with  regard   to    the 
truth  of   such  reports   nor  with   regard  to  whether,    if  such  reports 
are   true,    the    conduct    of    the   commission  members    involved  was   in 
violation  of    any  applicable    law. 


OPINIO  N 

For   a  comprehensive   treat  lent   of   the   pirrport    and  effect 
of   Cijarter  S-jctions   21   and  22,   and   the  relation  thereof    to 
investigative   procedures   contemplated  by  the   board  of   Super- 
visors,   you   are   reminded  of   and    referred   to  my  Opinion  Ho. 
908,    dated  Dece  ter   3>    19514-.      It   is   thouc ht   that   certain 
observations  made   therein   may  be   valuable  preliminaries   in 
aid   of  resolving    our   present    issues,      lience,    I    quo  ce   there- 
from,   as   folloi-s,    regarding  Section  22: 

"As   indicated  in   the    language  of   Section  22,    certain 
proscriptions   are    therein  expresseo.   against    'inter- 
ference'   by  the  Boerd  of   Suoervisors    in  administra- 
tive  matters,    control   over  which   is  reposed  by  the 
charter   in  other  officers,    boards   or   co^'niiissions. 
As   is   further  clear  from  the  language  of   Section 
22,    those  proscriptions    are   not    to  be   treated    as 
prohibitions    sgainst    or    li'^iitations    uoon  the   pov/er 
of    'inquiry'    given  the   Board   of   Supervisors  by  Sec- 
tion 21,"       (page    2) 

"Preliminarily,    and  by  vay  of  pinpointing  the  purport 
of  Section  22,   it    should   be   noted    that    the    section   is 
threaded  throughout   vath   the   thought    that    che   charter- 
prescribed  division  of  powers    and   outics   is    to  be  main- 
tained inviolate    arainst  encroachment  by  inter-ofiice  or 
inter-depart'iiental    action,"       (page   3) 

"Especially     lanifest   in  Section  22   is   the  mandate   that 
there  be    a   cons  cant    cleavrge  between   the   repositories 
of  legislative  and    administrative  powers,    and   this    for 
the   purpose   of    divorcing   the  -i^oard   of   Supervisors    from 
authority  to    pdi.inister   the    law   ano    liriting  the  board  to 
tts  exercise   of    its  power   to    create    the   law.''       (p'^e   3) 
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"a   reading  of   Section  22   in  its   entirety,    and  considering 
its   nanil'est    import,    leads   Tie    to    the    conclusion  that    the 
electorate   has    intended  to   designate   as    official   iniscon- 
duct    any   attempted  exercise   of    administrative    rjower 
which  is   not    truly  alloi;ed  the   Eo.'^rd,   and,    also,    to 
designate    as   official  misconduct   any  action  of  the 
Foard  which  does   not   comply   with   the   mandate  for 
proper    channeling  of   administrative    contact   in  an 
instance  ix)here    the   board    does   possess   administrative 
poner  which    d  lovjs    it   to   proceed   into    a  domain  other- 
wise  reserved    to   some    other   officer,   board  or   commis- 
sion,"      (p&tie   6) 


The    following   is  quoted  from  Opinion  No.    908  with  regard  to 
Section  21:      (pages   6   et   seq. ) 

"As  pointed   out    above,    the   provisions   of  Section  21   of 
the  Charter,   vesting   in  the   Board  of   Supervisors   a  povTer 
of   inquiry,    supply  a   leavening    sf-ent    against   the   prohi- 
bitions   invoked  a-'ainst  the   L'0?rd  by  Section  22,      That 
is,    in  the    exercise   of   its  power   of  inquiry  the  Board 
.'lay,    subject    to   the   li'nitations    about   to  be   delineated, 
make   contact   with  matters   otherwise  reserved   to    other 
ofj-lcers,   boards   and    commissions,    and,   as   is   rather 
apparent,    the   Loprd   is   not    (in  such   inquiry  procedure) 
limited   to    channeling    its    inquiry  effort   through  the 
higher    echelons   of    control.      Of   course,    you  must  be 
advised   that   the    power   of    inquiry  is   not    given  by  Sec- 
tion 21   to    any  individual    supervisor    or    supervisors, 
but    is    a  Board   power. 

"VJhile  by   initial   a  oearance   Section  21   seems    to  grpnt 
extre  lely  broad  poi.ers    of   inquiry  to  the  Board  of   Super- 
visors,  case   law  hps   placed  a  rather   definibe   limitation 
upon   the   scope   of    such   and   similar   "oowers. 

"An  excellent   treatment   of   the   same    subject    is    contained 
in  the  case   of   In  Re  Ellis,    28  N.Y.S.    (2)    988,       Therein 
the    court  was   called   upon  to   interpret    a  grant    of  po  ;er 
contained  in  the  New  York   City  Charter    allovring   the  Commis- 
sioner  of   Investigation  to  make  'any  study  or   Investigation 
which  in  his   opinion  may  be    in  the  best   interests    of   the 
city,    including  but   not  limited  to    investigations   of   the 
affairs,    functions,    accounts,   nethods,    personnel   or   effi- 
ciency' of   any  'agency'    of  the   city  government.      The    Court 
made   the   follovjing  observations    concerning   such   grant   of 
power:      (see  pages   991-992) 
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"',    .    .But   despite    the    generality   of   the   language 
I    apprehend  that   no   one    doubts   that  some    limitations 
are    implied,      ...    the   Commissioner  is    still    an   admin- 
istrative  officer   of   the   executive  branch  of    the   city 
governiTient ,    and   the    investigations   he    is    authorized 
to   make    are   limited  to   such   as  have   a   legitimate   and 
reasonable  relation  to   the   operation  of  the   executive 
branch   of   thrt  government.      He  has    not  been   made   the 
rolled-up   embodiment   of    the   grand    jury,   the   district 
attorney   (and)    the   police   department,    .    ,    • 

" '  The    poTTsr   of   legislatures   to   ^ake   investigations 
is   limited    to    such   invest! p:ations   as    are    in  f^ct_  auxi- 
liary to   and  in  aid   of   t he   legislrtive  function ,    an d 
does  not  extend  to  general    investigations    into   private 
affairs   of   citizens.      Kilbourn  v,    Thompson,    103  U.S. 
168,   190,   26  L,   Ed.    377;      He Grain  v.   DaughertY,    273 
U.S.   135,   170,   173,   nk,  176, Tt^,  i4.7"s.  Ct.   319, 
71  L.    Ed.   5C0,   50   A.L.R.    1;      People    ex  relc    L'cDoneld 
v.   Keeler,    99  N.Y.    14.63,   i|78,   ]JB2,'IIB5,   2  II. E.    61^ 
52  Am,   Rep.    k.9;      Matter   of  Larnes,   20I4.  K.Y,    IO6,    119, 
97  N.E.   508;      iiatter   of    Joint   Lorislative   Committee 
to  Investigate   the  Educ ational  Systei    of   State   of 
i^Iev  York      (Hendley) ,   2B5  N.Y.    l7^,    10,    32  11. E.    2d  769. 
Tlie   povjer  of   the   Attorney  General   to   make   investiga- 
tions   under   the    so-called  Martin  Act,    General  Busi- 
ness Laxx,',    i<    352   et    seq,,    despite   the    generality   of 
the    language   of   the  statute   conferring   the   pover, 
is    limited  to   investigations   having   a  reasonable 
relation  to    action   to  be   taiien  by  him  under   the 
authority   of  that   statute,    and   is   not   a   com -ission 
"to   embark  upon  any  roving  course  for  the    our oose 
of   generally  prying    into    the   affairs    of   any  person," 
Dunham  v.    Ottinrer,   2Ll3  H.Y.    1+23,   1+33,    iSk  N.^«    298, 
300;      Carlisle    v.   Eennett,   268  W.Y,    212,    217,   2l6, 
197  N.E,    220.      fhe      ovier   of  the   Appellate  Division 
to  order   a   general   inquiry  into    the   conduct   of   mem- 
bers  of   the  bar   was   upheld  upon  the    ground  that    such 
inquiry  x/as    in   aid    of   its   disciplinary  po-.ers   over 
such    :embers   as   officers   of   the   court.      People    ex 
rel.   Karl  in  v.    Culkin,      21|8  N.Y.    i+65 ,   162  II. E.   1^7, 
60  A.L.R,    651.      ihe     -over   of   the   City  Council   to 
carry  on   the    investigation   in  vhich  Jlr,    Ellis    is 
new  acting   as   counsel  to  its   committee  ^jas    sustained 
upon   the   ground   that    it  tears   a  reasonable   relation 
to    action   vhich  the  council  may   desire   to   talce   in 
exercise   of   its   legislative   powers   unc er   the   Charter. 
■  latter   of  Smith   v.   uern,    175  iiisc.    937,    938,    26  K.Y.S, 
2d  560,      The    noTers   of  investigation  conferred  by 
Conc:ress   upon  the  Federal   Trade   Commission  have 
been  held  to  be   limited   to   the   obtaining  of   evidence 
relevant   to    some    action  to  be    ta-.en  by  it   under   its 
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regulatory  pox-jers.   Federal  Tr.de  Com  ission  v.  Aroerican 
Tobacco  Co.,  26i^.  U.S.  29B',~l\l\-   S.  Ct.  335'_,~5H  L.  Ed.~595," 
32  A.L.R.  786.   The  powers  of  investigation  conferred 
uoon  the  Securities  Exchange  Commission  have  been  held 
to  be  sinilarly  li-nited.   Jones  v.  Securities  rnd  Exchange 
Comjiiission,  298  U.S.  1,  25^2U,  56  S.  Ct,"  tSk,    80  L.  Ed. 
1013.   In  short,  the  pox  ers  of  all  inquisitorial  bodies 
which  have  come  to  my  at  uention  are  subject  to  the  limita- 
tion that  their  pox:er  is  to  be  exercised,  not  as  an  end 
in  itself,  but  as  a  leans  "to  the  end  of  a  better  dis- 
charge of  their  duties,"   Dunham  v.  Ottinfrer ,  2L|.3  W.Y. 
i|23,  I4.3I4.,  iSk   N.Z;.  2S8,  301. 

"'In  view  of  the  liaitations  thus  surrounding  all 
these  inquisitorial  bodies,  from  the  legislature  doi'n, 
it  is  inconceivable  that  the  City  Charter  vas  intended 
to  vest  a  wider  and  more  unll'-iited  power  in  a  single 
ad-ninistrative  officer  of  the  executive  branch  of  the  city 
government,   I  think,  therefore,  that  the  Commissioner's 
powers  of  investigation  are  lira  bed  to  such  investigations 
as  are  a  means  to  the  end  of  a  better  discharge  of  some 
duty  imposed  upon,  or  a  better  exercise  of  some  power 
that  lawfully  may  be  exercised  by  the  executive  branch  of 
the  city  government,  and  that  investi-:  ations  by  him  are 
laxjful  only  when  they  have  a  legitimate  and  reasonable 
relation  to  the  performance  of  some  such  duty  or  the 
exercise  of  some  of  those  powers.   To  give  the  Charter 
a  broader  construction  probably  10  uld  render  it  uncon- 
stitutional.  C ar I i s 1 e  v.  Bennett,  268  N.Y.  212,  217, 
197  N.E,  220.'   (emphasis  added!" 

"In  the  case  of  Application  of  Brombereer,  58  W.Y.S.  520,  the 
Court  had  occasion  to  consider  the  scope  of  po^er  of  the  same 
officer  (Commissioner  of  Investigr.tion)  to  inquire  into  matters 
involving  the  offices  of  Comptroller  and  Treasurer  of  New  York 
City,   Therein  the  court  said:  (prge  -522) 

"',  .  .  The  Commissioner  of  Investigation  is  an  appointee 
of  the  iiayor  and  is  an  administrative  officer  in  the 
executive  branch  of  the  liunicipal  Government,   liatters 
that  have  no  direct  legitimate  and  reasonable  relation 
to  the  operation  of  the  executive  branch  of  the  Munici- 
pal Government  .  •  .  are  not  viithin  the  scope  of  his 
authority  to  "study  and  investigate",  ,  ,  he  may  "study 
and  investigate"  only  those  matters  that  have  a  legiti- 
mate and  reasonable  relation  to  the  operation  of  the 
executive  branch,  ...   He  cannot  overrule  the  judg- 
ment and  discretion  of  the  Comptroller  .  .  .or  the 
Treasurer  siniply  because  he  disagrees  xdth  them  nor  can 
he  perform  their  functions.  .  ,  ,' 
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"^•■'hile  it  is  true  that  the  foregoing  cases  involve  the 
scope  of  investigative  power  granted  to  an  executive 
or  ad'ninistrative  officer,  the  sarre  principles  of 
limitation  are  applicable  to  the  scope  of  inquiry  or 
investigative  povers  resident  in  a  legislative  body. 
In  some  cases  the  Courts  have  assumed,  being  specifi- 
cally concerned  viith  other  issues,  that  the  scope  of 
legislative  inquiry  and  investigation  is  limited  to 
subjects  having  a  legitimate  relation  to  proposed, 
contemplated  or  possible  legislation.   (see  Lx  Parte 
Holman,  191  S.  v;".  1109  (Mo.);  Ex  Parte  Conrades,  55 
S.'  .  150  (Ho.);   State  v.  Rhodes,  3r~N.E.  (2)  98? 
(Ohio);   In  Re  Barnes,  97  H.E.  508  (N.Y. );  Leahy 
v.  City  of  Knoxville,  2I),5  S.i  .  (2)  772  ii'ennDT' 

"The  sane  rule  of  li':itation  has  been  expressed  by 
the  United  Strtes  Supreme  Court  in  Mc Grain  v.  Daugherty, 
71  L.  Ed.  580  (273  U.S.  135).   Therein  the  Court  con- 
sidered the  poiers  of  inquiry  aid  investigacion  vested 
in  a  unit  of  the  Pederd  Congress,  ice.,  the  Lenate. 
After  holding  that  Conf^ress  had  enquiry  rover  by 
implication  from  its  express  po^'er  to  legislate, 
the  Court  said  the  folloving:   (p.  59li-) 

"'The  only  legitimate  object  the  Senate  could 
have  in  ordering  the  investigation  vas  to  pid  it 
in  legislating  ,  ,  ,' 

"In  Keeler  v,  McDonald,  2   N.E.  6l5  (N.Y.),  the  Court, 
dealing  vrith  the  question  of  state  legislative  power  of 
inquiry  into  certain  alleged  frauds  in  the  public  admin- 
istration of  the  City  of  I'^ew  York,  placed  the  follow- 
ing limitation  upon  said  power:  (p.  626) 

"'An  investigation  instituted  for  the  'lere  sake 
of  investigation,  or  for  political  purposes  not 
connected  with  intended  legislation,  or  T-iith  any 
of  the  other  matters  upon  I'hich  the  house  could 
act,,  .  •  ihere  ...  no  legislation  was  contem- 
plated, but  the  -proceeding  must  necessarily  end 
with  the  investigation,  would  not,  in  our  judg- 
ment, be  a  legislative  proceeding,  or  give  to 
either  house  jurisdiction  to  compel  the  atten- 
dance of  witnesses  .  .  ,' 

"in  keeping  with  the  foregoing  rules,  it  is  my  conclu- 
sion that  the  ;o  er  of  inquiry  /ranted  the  Board  of 
Supervisors  by  Section  21  constitutes  a  restatment 
of  an  inherent  rif  ht ,  incident  to  its  power  to  enact 
law,  to  investigate  into  matters  which  have  a  reason- 
able relationship  to  proposed,  contemplated  or  possible 
legislation  of  such  Eoard." 
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Because  ox    the  issues  suggested  by  your  orosent  request  for 
advice,  vhich  issues  appear  different  from  and  broader  than  those 
created  by  the  request  for  advice  in  response  to  uhich  Opinion  No« 
906  was  promulgated,  it  would  seem  proper  to  now  expand  the  conclu- 
sion made  in  No,  906,  as  quoted  in  the  next  preceding  paragraph, 
to  indicate  that  the  board's  power  of  "inquiry"  is  of  sufficient 
scope  to  allow  such  investigations  as  are  reasonably  related  to 
the  need  for  effective  discharge  of  any  newer  granted  to  or  duty 
imposed  upon  the  Board  by  governing  law.   Said  in  another  vay, 
the  pov;er  of  inquiry  granted  by  Section  21  is  designed  to  afford 
the  Board  a  supplementary  tool  to  be  employed  as  a  means  of  seek- 
ing out  and  obtaining  nny  factual  assistance  reasonably  related 
to  those  subjects  entrusted  by  law  to  a  degree  of  Board  control, 
all  to  the  desired  end  that  the  exercise  of  the  board's  powers 
will  be  enlightened  and  efficacious. 

Applying  all  oH    the  foregoing  principles  surrounding  the 
purport  and  effect  of  Sectijns  22  and  21  to  the  issues  created 
by  your  request,  it  appears  necessary  to  conclude  that  the  Board 
possesses  no  pov/er  or  authority,  as  such,  to  exercise  any  control 
over  or  to  conduct  any  inquiry  concerning  the  actions  of  the  Recre- 
ation and  Park  Commission  in  the  natter  of  acquiring  or  retaining 
an  occupant  for  the  office  of  General  Ilanager,   Such  conclusion 
is  compelled  by  the  fact  that  Section  l|l  of  the  Charter  provides 
that 

"The  recreation  and  park  corneals sion  shall 

appoint  a  general  manager,  who  shall  hold  office 

at  the  pleasure  of  the  corar:ission." 

Further  support  for  such  conclusion  is  found  in  the  fact 
that  although  Section  9  of  the  Charter  provides  that  "The  powers 
of  the  city  and  county,  .  .  .shall  be  vested  in  the  board  of  super- 
visors", it  is  also  recited  therein  that  an  exception  exists  with 
regard  to  powers  "delegated  to  other  officials,  boards  or  commis- 
sions by  this  charter". 

Thus,  the  Com --is  si  on  is  given  plenary  power,  to  the  exclu- 
sion of  the  Board,  over  the  subject,  as  such,  of  hiring  or  discharg- 
ing a  General  Manager  of  the  department  over  vihich  the  Commission 
has  jurisdiction.   This  apparent  lack  of  any  pc'er  or  duty  in  the 
Board  vjith  regard  to  that  subject  establishes  as  improper  any 
Board  inquiry  into  it . 

The  content  of  the  second  paragraph  of  your  request  indi- 
cates a  purpose  of  exploring,  by  the  inquiry  procedure  provided 
for  by  Charter  Section  21,  matters  which  relate  to  and  are  compre- 
hensively covered  by  Sections  Sh^BO   through  3i^958  of  the  Govern- 
ment Code  of  the  StaLe  of  California.   Those  sections  set  forth 
the  so-called  "anti-secrecy"  law  with  respect  to  meetings  of 
boards  and  commissions  of  municipal  and  other  lesser  governinental 
units  In  California. 
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More   pointedly,    the    irn-iediate    issue   to  be   considered  is    the 
question  of    alleged  violation  by  the   Commission  of   the    state   law 
just  mentioned.      It  would   appear    that   the  Board's   pov/er  of   inquiry 
may   be    justifiably  exercised   on  at   least   tv;o   possible    grounds.      In 
discussing   such   validating   grounds,   as   they   appear    to  me,   I   do  not 
intend   to   infer  that   such  are   the   only  possible   grounds   to   the 
exclusion   of   any  others.      You   are   advised   tliat    any  other   ground 
which  can  m  et    the   fundamental   require- lent   of   "reasonable   relation 
to   a   subject   over   xithich  the  Board   is   vested  vdth   some   measure    of 
control",  will    afford   a  legitimate  basis   for    the   inquiry  procedure. 

Preliminarily,    it   would    appear   that   any  knoidng  violation 
by  members   of   the    Commission  of  the  "anti-secrecy"    law  in  question 
could  render    the   violators   guilty  of  official   misconduct;   for,  by 
judicial  definition,   "official   misconduct"   covers   any  willful, 
unlawful  behavior  with  respect   to  the  performance   of  the   duties 
of   one's   office,      (Coffey  Vo    Superior  Court,    1L|.7   CpI,   525;   Keslinp 
V.   Ho  ore,    135   S,   Eo"'24DT"'Crai£  v.   State,    19  So   '■'■,   50)4-1   Eanratty  v. 
Godfrey,"  lQl\.  N.E.    8I4.2 ,"      Stafa   v.   Crandall,    190  S.i\    889;      Jones   v. 
State,  "109  S.W.    (2)    2^4) 

However,    although  our  charter  in  several   sections  brands 
certain  prescribed   conduct    as   official   misconduct    (see  Sections 
11,   22,    65,    95,    222)    and   in  other    sections   prescribes   consequences 
for    guilt   thereof    (see   Sections    11,    223),    there   nowhere    appears 
in  the    Charter  a   clear-cut    and  comprehensive  definition  of    official 
misconduct   in  general,   as   the    same  might    apply  to   officers    of  the 
city  and  county. 

By  virtue  of  the   authority  granted  by  Section  8(h)    of  Article 
XI   of   the    Constitution  of  California,   pursuant  to  which   article   San 
Francisco   has    adopted  the   charter,    the   Boprd  is    em.powered,    on  its 
ovm  motion,   to    submit   to   the    electorate   proposals   for   amendinent 
of   the    charter.      Such  constitutional    authority  must   necessarily 
include   a  pover   to   consider,    weigh   and  determine   the   advisability 
of   proposing    amendments    to  the    electorate,    and   the    content   of  such 
proposals.      The    Inquiry  procedure   affords,    and   is    clearly   intended 
to    afford,    a  means   whereby   the   Board  may  acquire   the    ini'ormation 
necessary  to    enable   a  considered  and    informed   judgment   regarding 
the  mentioned  matters   of   submission   and  content   of   charter   amend- 
ments. 

Hence,    and  because   the   matters  mentioned   in  the  second  para- 
graph of   your  request    are    suggestive  of  the  possibility   of    some 
official   misconduct,    it   would  appear   that    the  Bo:=rd  may  properly 
initiate  the    herein-involved  Inquiry  procedure   purposing,   for 
instance,    to    explore    the    advisability  of  propcr.ing   to  the   electorate 
charter  amendments   on  the   general  subject   of  offici;il  misconduct  of 
city    aid   county  officers. 
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A  kindred  ground  validating    such  inquiry  procedure    seems 
present  by  virtue    of   the   fact   that    current   provisions   of   Section 
11   of  the   Charter,    having  to  dn  with    the  matter  of   suspension 
and  removal   of  elective   officers  and  members   of  boards  and  commis- 
sions  for  official   misconduct,   are  markedly   ambiguous  and  uncer- 
tain,  as    substantive  and   procedural   law,      vjith  relation  to    appli- 
cation of    the    same  to   charges   of    official   misconduct    against 
members   of   the  Recreation  and  Pai'k  Commission.      The   Board's 
power  to  propose   charter   amendments   to  the  electorate  may  be 
exercised  to   the    end   of  eliminating   such  uncertainties   in  Sec- 
tion 11,    and   an   inquiry  proceeding  might  be  held   to    illumine 
the  Board  on  the   matter   of  the  need  for  corrective   amendments, 

I   observe   that   your   request    does  not   indicate   the   ultimate 
purpose   intended  to  be   achieved  by  such  inquiry,    assuming  a  deter- 
mination by   the  Board   that    the   Commit  sion  had  violated   the  noted 
Government   Code   provisions.      Neither   does   your   request   indicate 
that,   in  the  order  of  reference   to   committee,    the  reason  for 
such   inquiry,  beyond  the  bai'^e   ascertainment   of   legality   or 
illegality  of  the    alleged  acts   of  the  Commission,  was   declared 
or  programmed, 

I  make   such  observations   with  the   intent   of  refreshing  the 
Board  regarding   the   limitations   upon  the  po^er   of   inquiry,    as 
diagrammed   above,   which  forbid   investigations   in  a  vacuum  and 
which  forbid  investigations   solely   for    the    purpose  of   investi- 
gation.     That   is,    there   must  b e    an  end-purpose    sought  to  be 
effected  by  the   Inquiry,    fnd    the   end-purpose  must  bear   some 
reasonable  relation  to   a  matter   over  xjhich  the  Board  has    some 
measure   of   power. 

To  enable  compliance    with  your  request  for   advice   in  the 
particulars   under  consideration,    it    has  been  necessary  to   assume 
that    the  reference  to  committee  was  properly  made    in  the   sense 
that  the    stated  end-purpose   for   the    inquiry  was    a  matter  reason- 
ably related   to   some  Board  power.      Such  assumption  is    supported 
by  the   legal  presumption  "that   official    duty  has  been  regularly 
performed,"      (Code   of  Civil  Procedure,    Section  I963    (15  )T 

Your   find     question  relates  to  a  procedural  issue,    i.e., 
whether  an  inquiry  under  Section  21    "is  within  the   jurisdiction" 
of    (1)    the  Board  of  Supervisors,   or    (2)    a  committee   thereof,   or 
(3)    a  member   thereof. 

In  Opinion  No.    908    (page  6)    the    following  is    said: 

"•    ,    .   you  must  be   advised  that    the  pox-er    of 
inquiry   is  not    giveji  by  Section  21   to    any  individual 
supervisor  or    supervisors,  but   is   a  Board  pov'er," 
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I   expressly  reaffirm  that   principle,   and   you  are   so  advised. 
Hence,   no  "member"   of   the     Board  has    inquiry  power, 

Hoviever,    the   declaration  that   the   pouer   of    inquiry  afforded 
by  Section  21   "is  a    F.  oard  power"    does  not  -nean   that   the     Board  may 
not   delegate   to   one  of  its   coranittees   the   procedural    task  of   conduct- 
ing the    investigation,     Thile    an   individual   supervisor   is   not,   as 
such,    a  recognized   component   through  the   medium  of   vhich  the  Poard 
officially  pursues    its   prerogatives,    a   committee   of   the  Board  is, 
by  tradition  and  by  law,    such   a   component.      That  concept    of   committee 
representation  of   the  Board  during  the    course   of   the   exploratory 
processes   so   necessary   to   final   Board   action  is    clearly  illustrated 
by   the   mandate   of  Charter  Section  13,   T'hich  demands   the  reference 
to    cornmittee   of  measures   deposited  with    the  Board  for   legislative 
action. 

Such  charter  requirement   is    in  line   vrith  the    tradition 
vihlch  has  been  observed  consistently  not   only  by  our   local  govern- 
ment, but   also   at   our  own  State    level   and   in  the   functioning  of  our 
Federal  Congress.      Indeed,   the  more   recent   history  of  our  nation, 
when  written,   will  surely  be  replete  with  accounts   of   the   investi- 
gations  or    inquiries   conducted  by   the   Federal  Congress   through  the 
medium  of  the   several   Senate    and  House   committees   and   sub-committees. 

It  must  be    assumed  that    the   electorate,   vihen  adopting  Sec- 
tion 21   of    the    Charter,   had  in  mind  the  prevailing  practice   of 
reference   to   com-nittee    of   items    of  business  before   the  Board  for 
its   official   action.      It   would  seem  that   had  the   electorate   intended 
to   provide   a  different   principle   with  regard  to  Section  21   inquiries, 
i,e,,   had   it   been  intended  to   eliminate    the   committee   procedure    and 
require   that    the  full  Board  actually  hear    end  conduct    the    investi- 
gation.  Section  21  would  have  been   so   phrased   as   to   clearly  evidence 
that    intant. 

Hence,    it   is  my  conclusion  that   the   Inquiry  in  question 
may  properly  be   conducted  before   a  Board  Committee, 

Further,   I   view  the   conclusion   just   Giade   as  being   streng- 
thened by  the  fact   of  passage    in  November,   19ll-2,    of   Ordinance  No, 
l8[|.7    (Series   of  1939).      Said  ordinance   deals  with   adoption  of   the 
annual  budget  and   related  ordinances ,  and  requires   the  Finance 
Committee   of   the  Board   "at    sL  1   times,   to  keep    informed   of   the 
budget   requirements    of   the    several   officers    -ind   departments   for 
the   purpose   of  oeveloping  financial  plans   or   programs   to  be  recom- 
mended to  the  Board  of   Supervisors  to  be  put   into  effect   for    the 
benefit    of    the   City  and   County  of   San  Francisco."       (See   Section  5 
of   said  ordinance)      That    same   ordinance   then  goes   on  to   state    (Sec- 
tion 5):  ■ 
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"For   the   piirpose   of    assistinp   the  Finance   Committee 
In   carrying   out    the    intent    of   this   section,    it    sh.^11 
have   poller,   pursuant    to   the  provisions    of  Section  21, 
for   and  on  behalf  of   the  Board   of  Supervisors   to    inquire 
and   secure   from  the   several  departinents   and   offices 
such   reports  and   information    as  may  te  necessary  to 
assist    them  in  this   purpose   in  strict   conformance   vith 
all   of  the   provisions   of   Sections    21  and  22    of   the 
Charter," 

Of   strong  import   in  the    foregoing    ordinance    is    the  factor 
of  reference   to   a  Bo^rd  committee    (Finance)   of    the    inquiry  power 
granted  the  Board  by  Section  21,      That    is,    as   long   ago  as   1914-2   the 
Board  of   Supervisors   conceived   that   Section  21   permitted   actual 
conduct   of   the  inquiry  procedure   to  be  before   a   committee   of  the 
Board,    acting  for,    on  behalf  f^f ,    end   in  the  name   of   the   full  Board, 

A   "contemporaneous    administrative   construction"    vThich  has 
existed  over   an  appreciable   period   of   time    is    said  to  be   of   consider- 
able  vjeight   in  resolving    the   purport    of  vrritten  lavj.      Carter  v, 
Com.nission  on  Qualifications,    lii  Cal,    (2)    179;      Duke    Poi;er   Co,    v. 
South  Carolina    I'gx  Commission,    8l  Fed,    (2)    513 »      Sutherland   on 
Statutory  Construction,      3rd  Ed,    (Horack),   Vol,    2,   Sees,   5103 
et    seq, ) 

At   Section  5105   of  Sutherland,    supra,    the  following   is   said: 

"The  practical   and  interpretative  regulations  by 
officers,   administrative   agencies,   departmental  heads 
and  others    officially  charfred  x-;ith  the    duty   of   adminis- 
tering and  enforcing    a  statute   vill    carry   great   veight 
in  determining  the   operation  of   a  statute,      (citing 
many  cases) 

To   the   same   issue   the   following  is   said   in  San  Francisco  v. 
Industrial  /ccident   Commission,    I83  Cal,    273,   at   279: 

" In  such   a  situation,   where    a  constitu- 
tional  provision  may   well   have   either   of   two   mean- 
ings,   it    is   a   fundamental   rule    of    constitutional 
construction  that,    if    the    legislature   has  by  statute 
adopted  one,    its    action  in   this   respect    is   i^ell  nigh, 
if   not   coipletely,    controlling," 
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Under  the  rule    just    stated,   the   action  of  the  Board  in 
adopting   the   budgetary  procediore   ordinance   in  19U2,   with  the 
provision  therein   (Sec,  5)    for  conduct  by  Board   committee  of 
inquiries  pursuant   to  Charter  Section  21,   must  be   vievied  as 
"well  nigh,    if  not   completely,   controlling"    in  support   of   the 
propriety  of  the  reference   to   committee  presently  under   consider- 
ation.     Such   rule,    together   with  the    other  matters   discussed    above, 
leads  me   to  the   opinion  that   governing  law  alloi'S   the    investigation 
to  proceed  before   committee. 

It   is  believed   that   all   of   the  foregoing  affords   reply  to 
each   query   contained   in  your  request,    and  you  are   advised,    with 
regard  to  each   such   query,    as   above    set  forth. 

Respectfully  submitted. 


DION  R.    K0L11 
City  Attorney 

V'FB/TJB 


TO:      Mr.    John  J.   Perdon 

Member,  Board  of  Supervisors 
235   City  Hall 
San  Francisco  2 
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SUBJECT:  VALIDITY  OP  ESSOLUTIGN  OP  BO-kTiD  OP  SUISFiVISORS  DZ,CLARIi:a 
IT  TO  BL  THE  POLICY  TO  PLY  THL  PLAG  AT  liiLP  Il^ST  ON  GOOD 
FRIDAY  UNDER  PLDBRAL  AIv^D  3TATL   C0N3TITUTI0N3 . 

Dear  Sir; 

I  have  received  your  request  for  an  opinion  as  follov/s: 

R  S  Q  U  S  S_  T 

"The  Board  of  Supervisors  has  received  from  the 
American  Civil  Liberties  Union  of  I'iOrthern  California 
under  date  of  liaj   15,  1957,  a  letter  v/hich  requests 
repeal  of  Resolution  17719  (Series  of  1939).   That 
resolution  declares  it  to  be  the  policy  of  the  City 
and  County  of  San  Prancisco  'that  flags  on  all  public 
buildings  and  lands  shall  be  flovm  at  half-mast  on 
Good  Friday. '   A  copy  of  the  letter  and  of  the  resolu- 
tion are  attached. 

"Since  the  letter  raises  the  contention  that  the 
resolution  violates  the  constitutions  of  the  Federal 
Government  and  of  the  State  of  California,  I  will 
appreciate  your  rendering  an  ppinion  in  response  to 
the  points  raised. 

"The  matter  is  currently  under  study  by  our 
Committee  on  Public  Buildings,  Lands  and  City  Planning, 
and  I  v;ill  be  grateful  for  an  early  preparation  of  the 
requested  opinion  in  order  that  it  may  serve  as  a  guide 
to  the  Committee  in  its  deliberations." 

OPINION 

The  full  text  of  Resolution  No.  17719  (Series  of  1939), 
v/hich  is  referred  to  in  your  request,  reads  as  follov/s: 

"RLSOLVLL,  That  it  is  hereby  declared  to  be  the 
policy  of  the  City  and  County  of  San  Prancisco  that 
flags  on  all  public  buildings  and  lands  shall  be  flown 
at  half-mast  on  Good  Friday. " 

The  question  presented  by  your  request  is  v/hether  the 
determination  by  the  Board  of  Supervisors  that  flags  on  the  buildings 
and  lands  of  the  City  and  CoiHity  should  be  flovm  on  half-mast  on 
Good  Friday  is  a  violation  of  the  religious  liberties  v/hich  are 
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secured  to  all  by  the  relevant  provisions  of  the  United  States  and 
California  Constitutions: 

U.  3.  Const. ,  First  Amendment : 

"Congress  shall  make  no  lav/  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof.  .  ." 

Gal.  Const.  Art.  I,  3ec.  4 : 

"The  free  exercise  and  enjoyment  of  religious  profession 
and  v/orship,  without  discrimination  or  preference,  shall 
forever  be  guaranteed  in  this  State  ..." 

Gal.  Const,  ^rt.  IV,  Sec.  30: 

"Neither  the  Legislatxire,  nor  any  county,  city  and  county, 
township,  school  district,  or  other  municipal  corporation, 
shall  ever  make  an  appropriation,  or  pay  from  any  public 
fiind  whatever,  or  grant  anything  to  or  in  aid  of  any 
religious  sect,  church,  creed,  or  sectarian  purpose.  .  ." 

There  is  no  doubt  that  the  First  Amendment  of  the  United  States 
Constitution  is  applicable  to  state  and  local  governments,  as 
incorporated  and  applied  by  the  due  process  and  equal  protection 
clauses  of  the  Fourteenth  amendment.   Cantv/ell  v.  Connecticut, 
310  U.S.  296,  84  L.  Ed.  1213  (1940). 

Under  the  above  provisions  the  issue  is  v/hether  establish- 
ment of  religinn,  service  of  a  religious  sect,  church,  creed  or 
sectarian  purpose,  or  a  discrimination  or  preference  of  a  religious 
nature  is  effected  by  the  policy  determined  by  the  Board  of 
Supervisors. 

As  indicated  by  the  United  States  oupreme  Court  in  Zorach 
V.  Clausen,  343  U.S.  306,  at  312-513,  96  L.  Id.  954,  at  961  (1952), 
upholding  the  program  of  released  time  from  school  for  religious 
education  sponsored  by  the  State  of  Wev/  York,  the  First  Amendment, 
while  enjoining  the  separation  of  Church  and  State,  does  not  forbid 
all  civil  acts  that  incidentally  may  have  religious  connotations: 

"...  There  cannot  be  the  slightest  doubt  that  the 
First  Amendment  reflects  the  philosophy  that  Church 
and  State  should  be  separated,   .^d  so  far  as  inter- 
ference v/ith  the  'free  exercise'  of  religion  and  an 
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'establishment'  of  religion  are  concerned,  the  separa- 
tion must  be  complete  and  unequivocal.   The  First  Amendment 
v/ithin  the  scope  of  its  coverage  permits  no  exception;  the 
prohibition  is  absolute.   The  First  Amendment,  hov/ever, 
does  not  say  that  in  every  and  all  respects  there  shall  be 
a  separation  of  Church  and  State.   Rather,  it  studiously 
defines  the  manner,  the  specific  v/ays,  in  which  there 
shall  be  no  concert  or  union  or  dependency  one  on  the 
other.   That  is  the  comnion  sense  of  the  matter.   Ctherv/ise, 
the  state  and  religion  v/ould  be  aliens  to  each  other  — 
hostile,  suspicious,  and  even  unfriendly.   Churches  could 
not  be  required  to  pay  even  property  taxes.   Kunicipalities 
v/ould  not  be  permitted  to  render  police  or  fire  protection 
to  religious  groups.   Policemen  \/ho  helped  parishioners 
into  their  places  of  worship  would  violate  the  Constitution. 
Prayers  in  our  legislative  halls;  the  appeals  to  the  Almighty 
in  the  messages  of  the  Chief  Executive;  the  proclamations 
making  Thanksgiving  Day  a  holiday;  'so  help  me  God'  in  our 
courtroom  oaths  —  these  and  all  other  references  to  the 
Almighty  that  run  through  our  lav/s,  our  public  rituals, 
our  ceremonies  would  be  flouting  the  First  Amendment.   A 
fastidious  atheist  or  agnostic  could  even  object  to  the 
supplication  vn.th  v;hich  the  Court  opens  each  session: 
'God  save  the  United  otates  and  this  Honora-ble  Court.  ' 

"'.-e  would  have  to  press  the  concept  of  separation  of 
Church  and  State  to  these  extremes  to  condemn  the  present 
law  on  constitiational  grounds.   .  .  . '' 

The  conclusion  to  be  drav.ni  from  the  above  is  that  an   act 
by  the  state  v/ill  not  be  interdicted  if  the  religious  associations 
it  may  have  are  incidental  to  a  valid  secular  purpose,  provided,  of 
course,  that  the  act  itself  does  not  consist  of  a  religious  observance 
or  the  display  of  a  religious  sjonbol  customarily  associated  with 
such  observances. 

The  lowering  of  flag  to  half  mast  has  been  stated  to 
have  been  recognized  as  early  as  1627  as  a  sign  of  mourning  and  is 
so  recognized  at  present.   Nothing  in  the  United  States  statutes  or 
the  various  codes  of  practice  regulating  respect  for  or  display  of 
the  flag  controls  determination  of  the  occasions  on  which  mourning 
can  be  indicated  by  the  lowering  of  the  flag.   In  the  absence  of 
superior  regulation  the  City  and  County  has  the  pov/er  to  make  such 
determination  in  the  exercise  of  its  pov;er  over  miinicipal  buildings 
and  groTAnds.   See  Kalter  v.  I^ebraska,  205  U.S.  34,  41-42,  51  L.  Ld. 
695,  701  (1907). 
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Under  the  above  principles,  I  am  of  the  opinion  that  the 
display  of  the  flag  does  not  constitute  a  religious  observance,  nor 
does  it  amount  to  the  display  of  a  religious  symbol.   Its  display 
at  most  is  a  marlc  of  respect  in  token  to  the  mourning  for  a  leader 
and  teacher  of  mankind.   Neither  the  resolution  in  question  nor 
applicable  custom  give  the  act  here  in  question  any  greater 
significance. 

It  is  most  significant  that  part  of  this  annual  period  of 
mourning  has  been  designated  by  the  Legislature  as  a  holiday  for  the 
observance  of  the  occasion.   Government  Code  Section  6700  lists  "Good 
Friday  from  12  nocn  until  3  p.m."  as  one  of  the  holidays  fixed  for 
observance  in  the  State  of  California.   The  resulting  closing  of 
public  offices  during  the  hours  designated  is  one  of  the  consequences 
of  said  observance.   In  recent  years,  the  Governor  has  also  isGued 
annual  proclamations  regardirig  the  said  holiday. 

The  case  of  j^tate  v.  liorrison,  La.  App.  ,  57  oo.  2d  238 
(1952)  is  a  recent  holding  \.hich  has  persuasive  reasoning  as  to 
the  effect  of  incidental  religious  associations  on  the  execution 
of  a  public  pro.iect  undertaken  for  a  public  purpose.   The  case 
involved  a  challenge  to  the  placing  nr.   public  property  of  a  statue 
of  iiother  Cabrini,  in  religious  garb,  as  a  nun  of  an  order  of  the 
Roman  Catholic  Church.   Mother  Cabrini  had  been  the  leader  of 
her  order  ar.d  had  performed  and  directed  acts  of  benevolence  in 
nursing  during  epidemics  and  in  founding  orphanages,  in  New  Orleans 
as  well  as  in  manj''  other  cities.   On  examination  of  the  relevant 
federal  constitutional  guarantees  and  state  constitutional  provisions 
comparable  to  those  of  California,  the  appellate  court  upheld  the 
propriety  of  the  placement  of  the  statute  as  a  memorial,  in  the 
following  language : 

"'(1)   Can  the  City  of  Nev?  Orleans  legally  erect, 
or  permit  the  erection  of,  a  statue  or  monument  to  an 
individual  or  group  of  individuals,  and  not  violate 
the  constitutional  guarantees? 

"The  ansv/er  is  yes.   It  is  traditional  for  American 
municipalities  to  erect  monuments  at  public  expense  and 
on  public  propert3'-  in  honor  of,  and  in  memoriam  to,  those 
who  have  contributed  to  the  public  welfare  and  interest, 
either  militarily,  scientifically,  socially  or  morally. 
The  City  of  New  Orleans,  under  each  of  our  State  Con- 
stitutions from  1879  through  the  present  Constitution 
of  1921,  with  the  same  constitutional  provision  prohibit- 
ing the  use  of  public  property  for  private  purposes,  has 
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honored  its  public  heroes  and  benefactors.   Monuments, 
markers,  statues  or  plaques  stand  in  public  places  in 
every  section  of  the  City  honoring  them. 


II I 


"'(4-)   Does  the  fact  that  the  person  so  honored  as 
a  public  figure  is  a  member  of  high  standing  of  any 
particular  church,  and  is  depicted  in  the  garb  of  that 
particular  faith,  deny  his  or  her  right  to  be  honored? 

"'The  answer  is,  no.   That  to  deny  the  right  of  the 
City  to  erect  a  statue  to  a  public  figure  solely  because 
of  the  Eonoree's  religion,  \fh&tever  ranlc  he  or  she  may 
have  in  his  or  her  particular  church,  v/ould  be  to  violate 
the  constitutional  mandate  that  there  shall  be  no  discrim- 
ination against  anyone  because  of  his  race  or  religion. 

'"The  only  restriction  against  the  City  is  that  it 
cannot  discriminate.   That  soay   statue  or  mon\iment  might 
incidentally  have  some  religious  significance  camiot  be 
held  violative  of  the  constitutional  prohibitions,  unless 
it  v/as  designed  and  used  as  a  public  shrine  or  place  of 
v/orship,  or  for  the  propagation  of  a  religious  belief; 
or  v;as  intended  to  hold  some  other  religious  group  in 
public  contempt  and  ridicule;  or  designed  to  cause 
religious  strife  and  antagonisms. 

II  f 

... 

'"(6)   vJould  the  fact  that  the  honoree  v/as  not  a 
native  or  full-time  resident  of  Hew   Orleans  deny  her 
status  as  a  public  character? 

"'The  ansver  is,  no.   The  status  of  a  public  character 
is  determined  by  v;hether  or  not  such  person  has  contributed 
to  the  public  welfare,  either  charitable,  social,  scientific, 
health,  or  otherv/ise.   Ijany  people  are  born  to  die  in  the 
City  v/ithout  having  contributed  anything  to  its  ■ -elf are, 
v/hile  a  perfect  stranger  may  be  a  great  benefactor.  ' 
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"It  cannot  be  questioned  that  a  municipality  may 
permit  tlie  erection  of  statues  and  memorials  in  public 
places,  v/hether  they  be  purely  ornajnento-l  or  include  the 
idea  of  a  memorial.   64  C.J.iJ.,  iiunicinal  Corporations, 
§1820,  p.  504.  .  ." 

57  Bo.  2d  at  246-247 

It  is  not  necessary  to  determine  whether  the  same  result 
would  obtain  in  California  on  the  fact  situation  presented  in  the 
Morrison  case;  nevertheless,  its  reasoning  is  applicable  to  the 
question  you  have  presented.   The  mere  act  of  giving  a  memorial 
or  a  sign  of  mourning  in  the  manner  here  at  question  is  not  a 
religious  observance  or  symbol  forbidden  by  the  United  btates  or 
California  Constitutions.   V/hen  the  state  action  itself  is  not 
religious  in  nature,  the  mere  fact  that  it  may  have  incidental 
associations  connected  vith  religion  will  not  invalidate  it.   Zorach 
V.  Clauson,  supra;  see  Everson  v.  Board  of  Lducation,  330  U.3.  1, 
91  L.  Ed.  711  (1947);  Lundberg  v.  Coanty  of  Alameda/  46  Cal.  2d  644 
(1956),  ap]:eal  dismissed  fo3."  want  of  a  substantial  federal  question, 
352  U.S.  921,  1  I.  Ed.  2d  157;  Bov;ker  v.  Baker ;  73  Cal.  App.  2d 
653  (1946). 

The  Lundberg  case  upheld  the  granting  of  a  tax  exemption 
to  religious  schools  of  less  than  collegiate  grade  on  the  basis  that 
"any  benefit  received  by  religious  denominations  is  merely  incidental 
to  the  achievement  of  a  public  purpose."   (p.  654)   The  California 
Supreme  Court  applied  the  rule  of  the  Zorach  case  in  the  following 
language  (46  Cal.  2d  at  655) t 

".  .  .  The  United  States  Supreme  Court,  in  discussing 
the  prohibition  of  lav/s  respecting  the  establishment  of 
religion,  recently  stated  that  the  standard  of  constitu- 
tionality is  the  separation  of  church  and  state,  and  that 
the  problem,  like  many  others  in  constitutional  law,  is 
one  of  degree.   (Zorach  v.  Clauson,  343  U.o.  306,  314 
/72  3.  Ct.  679,  96  L.  Ed.  954/')   ^^^^  principle  of  separ- 
ation of  church  and  state  is  not  impaired  by  granting  tax 
exemptions  to  religious  groups  ^'enerally,  and  it  seems 
clear  that  the  First  Amendment  v/as  not  intended  to  prohibit 
such  exemptions. 

The  further  issue  remains,  however,  as  to  v/hether  the 
act  directed  under  the  resolution  in  question  is  designed  for  a 
sectarian  purpose  in  violation  of  the  California  Constitution. 
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Bvans  v.  Selma  Union  Hip:h  School  Listrict,  193  Gal.  54,  59  (1924), 
in  holding  that  the  King  James  Bible,  despite  its  authorship  and  use, 
was  not  a  "sectarj.an"  hook  as  would  prevent  its  purchase  for  use  in 
public  school  libraries,  stated  "That  xhe  authors  of  religious  books 
belong  to  a  sect  or  church  does  not  necessarily  make  their  books 
of  a  sectarian  character."   (The  case  distinguished,  hov/ever,  any 
classroom  use  of  the  Bible  for  religious  purposes. )   Also  see 
Gordon  v.  Board  of  Bducation,  78  Gal.  App.  2d  464,  475-476  (1947) 
(holding  'Released  time"  not  to  be  a  "teaching  of  sectarianism"  as 
would  violate  the  Galifornia  Constitution);   Levas  v._  Allen,  159 
K.Y.S.  2d  807,  812  (1957)  (upholding  use  of  the  words  "under  God" 
in  pledge  of  allegiance  as  not  constituting  a  religious  observance 
or  deprivation  of  property  for  religious  purposes.)   Compare  Tudor 
V.  Board  of  Education,  14  N.  J.  31,  100  a.  2d  857,  868  (1953), 
the  learned  opinion  by  Justice  Vonderbilt  invalidating  a  school- 
sponsored  distribution  of  Gideon  Bibles  on  a  distinction  betv/een 
a  "mere  'accommodation'  of  religion  permitted  in  the  Zorach  case" 
and  an  active  preference  of  religion. 

It  is  not  necessary  to  discuss  other  cases  involving 
other  acts  directly  preferring  religion  or  a  particular  belief 
in  violation  of  constitutional  mandate,  by  reason  of  the  fact 
that  the  resolution  here  in  question  does  not  require  or  authorize 
such  acts.   Hence  it  cannot  be  deemed  sectarian  in  purpose.   No 
authority  reviev/ed  would  invalidate  the  resolution  in  question. 

You  are  advised  that  Resolution  No.  17719  (oeries  of  1939) 
is  a  valid  enactment  of  the  Board  of  Supervisors. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

RI'ED/TJB 

TOs   THL  HONORABLL  JOHN  J.  PERBON 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  Celifornia 


March  11,  1938 


Mr.  Robert  J.  Dol«n«  CleHc 

Bomrd  of  Supervisors 

235  City  Hsll 

89X1  Frsnelsoo  2,   Cslifomls 

Rst  Application  of  Southern  Facifie  to  reduce 
working  days  of  crossing  flagmen  at  16th 
and  Harrison  and  17th  and  Harrison. 

Dear  Mr.  Dolant 

I  have  your  inquiry  as  to  whether  any  lic^ility  would  be  incurred 
by  the  City«  should  the  Southern  Pacific  Co.  reduce  working  days  of 
crossing  flagmen  at  16th  and  Harrison  and  17th  and  Harrison  streets 
frets  seven  to  five  days  per  week, 

The  aaintenance  of  ptd>lle  streets  and  highways  is  a  govem»«ital 
funeti<m.  In  order  to  fasten  liability  upon  the  City  and  County  of  San 
Francisco  in  the  exereise  of  this  function  under  the  Public  Liability 
Act  (Govemsent  Code  §33030  et  s^.)#  there  aust  exist  a  dangerous  or 
a  defective  condition  of  pudalie  property,  or  idiich  it  has  notice  and 
a  XHsasonable  opportunity  to  correct. 

The  Slstriet  Court  of  Appeal  has  held  that  the  Public  Liability 
Act  protects  only  against  a  physically  dangerous  or  defective  condition 
of  streets  and  net  against  ooving  objects,  such  as  motor  vehicles. 
(Caapbell  v.  City  of  Santa  Mpnlca,  51  Cal.  App.  ad  626.)  More 
recwitiy,  that  court  has  held  that  the  Fid»lic  Liability  Act  ioposed 
no  duty  upon  a  county  to  paint  a  railroad  crossing  sign  on  the  pave- 
■ent  at  a  railroad  crossing  intersection.  (Hoss  v,  Atchison,  T«  it 
8.  P.  Ry.  Co..  141  Cal.  App.  2d  178.)  In  another  decision,  the  court 
held  that  local  authorities  ai'e  to  deterttine  vihen  a  sign  or  signal 
is  necessary  at  a  particular  intex^section.  (Perry  v.  City  of  Santa 
Monica,  130  Cal.  App.  2d  370.) 

I  have  not  found  a  case  squarely  in  point  with  the  situation 
outlined  in  your  letter  (discontinuance  of  crossing  flagnen  with 
the  City*s  icnovledge  and  acquiescence)  but  believe  that  the  City 
would  not  incur  liability. 

However,  as  a  precautionary  measure,  I  would  ad/ise  the 
installation  of  waarning  signs  or  devices  as  a  substitute  for  the 
flagnen  while  off  &aty. 

Tours  truly, 

SIOK  R.  HOLM 
City  Attorney 
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OPIlilOW  NO.  1237 
March  17,  1958 


SUBJECT:   INJURY  SUFFERED  BY  FIREMN  IN  ATTEMPTING  TO  EFFECT  CITIZEN'S 

ARREST  IS  NOT  SERVICE  CONNECTED. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 


f  ollov;s : 


R  E  G.  U  E  S  T 


Application  has  been  made  to  the  Retirement  Board 
by  a  Fireman  for  a  determination  that  his  absence 
from  duty  forthe  period  of  December  21  to  Decem- 
ber 29,  1957  is  due  to  service-connected  injury. 

"The  facts  herein  involved  are  as  follows: 

"The ^applicant  v/as  working  a  regular  tour  of  duty 
at  his  regular  fire  house.   In  accordance  with 
the  customary  practice  at  the  fire  house,  he 
stepped  outside  the  fire  house  to  check  the  drive- 
way clearance,  to  make  sure  there  veve   no  cars 
parked  so  as  to  obstruct  the  exit  of  the  fire 
apparatus.   He  found  no  cars  obstructing  the  exit 
but  vhile  making  such  observation  he  did  notice 
two  men  'fooling  aro-ond'  a  car  nearby  vhich  he 
recognized  as  belonging  to  a  neighbor.   "Jhile  so 
watching,  the  owner  of  the  car  appeared,  whereupon 
the  two  men  ran  to  their  ovm  car  and  started  to 
drive  away.   The  applicant  in  this  case  attempted 
to  stop  these  two  men  and  effect  a  citizen's 
arrest  but,  after  partially  gaining  access  to  their 
moving  car,  he  was  throvm  to  the  pavement  and  suf- 
fered certain  injuries.   He  completed  his  tour  of 
duty,  but  was  absent  during  the  follovdng  eight 
days  because  of  these  injuries.   (December  21-29, 
1957) • 

"The  Retirement  Board  has  directed  me  to  request 
your  opinion  as  to  v;hether  or  not  they  may  con- 
strue the  injuries  so  suffered  by  this  Fireman 
to  be  service  connected." 

OPINION 

Firemen  and  Policem.en  fall  within  a  distinct  classification 

or  the  '.'orkmen's  Compensation  Act  and  are  given  treatment  slightly 

diiferent  from  and  more  preferential  than  other  employees.   (Labor 
^oae,    3212,  et.  seq.  ) 
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Certain  disputable  presumptions  operate  in  favor  of  firemen 
and  policemen;   however,  these  are  not  applicable  here.   (Labor  Code, 
3212,  et  seq.) 

Under  the  facts  presented  in  this  request,  there  is  no  rela- 
tionship between  checking  the  drivev/ay  of  the  fire  house,  in  accord- 
ance v/ith  the  customary  practice  referred  to,  and  the  courageous  and 
helpful  attempted  citizen's  arrest  up  the  street  vhich  v;as  in  no  vay 
connected  v/ith  his  above  fire  assignment. 

Consequently,  under  the  facts  herein  involved,  the  injuries 
suffered  cannot  be  considered  as  service  connected. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


WJB/NSVif 


TO:   I'ir.  John  L.  Mootz,  Secretary, 
Retirement  Board, 
San  Francisco  City  and  County 
Employees'  Retirement  System, 
I1.6O  McAllister  Street 
San  Francisco  2,  California 


i 

I 


OPINION  NO.    1238 
March  I8,    1958 


SUBJECT:         AGRICULTURiiL    COi-ii^IISSIONIR,    TRAVEL  EXPENSES   OF 


Dear  Sir; 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"Upon  request   of   the   Controller' s   office   I    am  writing 
to  you   for   an   opinion  regarding   travel   expenses   covering 
the   County   Agricultural  Cornraissioner  attending  various 
meetings. 

"The  California  Agricultural   Code,    Chapter  2,    Article 
1,    Section  65*    states  in  part    'The   Coiruiiissioner   shall   ad- 
vise himself  with  reference   to   all  pests   that  may   exist   in 
his   county   or  be   likely  to   exist   therein  and    for   the   pur- 
pose  of  advising   himself   on  the   best   and  most   efficacious 
methods   of  performing  his  duties,    he    shall   attend   the   an- 
nual meeting  of  the  voluntary  association  of  the   Commis- 
sioners of   the    State,  and    such  other  meetings   as   the  Direc- 
tor  shall  require,    and   he   shall  be  paid   his   compensation 
and   traveling  and    incidental   expenses  while    so   engaged,    or 
while   on  any   service   that   requires  him  to  go  outside   the 
county  when  the  perfonaance   of   such  service  has  been   author- 
ized by   the  Board   of  Supervisors,    or   the   Director,    or  is 
authorized  by   this  Code.' 

"The    1957  Legislature   added   Section  2ii.058  of   the  Gov- 
ernment  Code,    'when  a  county   officer,    except   law   enforce- 
ment officers   called  pursuant  to   Section  I252I4.  of  the 
Government   Code,    is   called   or   summoned   to  attend  any  meet- 
ing or  conference   by   any  civil  executive   officer  of   the 
State,    his  expenses  may  be   charged   against   the    county   only 
when  the    approval   of  the   Board   of  Supervisors  has  been  ob- 
tained. « 

"No.    1   -   I  would  appreciate   an  opinion  on  when   the 
Director  of  Agriculture   of  the    State   of  California   suinmons 
a  County  Agricultural  Cornraissioner  to   a  meeting   does  Sec- 
tion 65  of   the    California  Agricultural  Code   or  Section  2I4.058 
of  the  Government   Code   apply? 

"No.    2   -  V'hen  a  meeting  is   called   by   the   President   of 
the   Coast   Counties  agricultural  Commissioners  association, 
membership   comprises  County  Agricultural  Commissioners   of 
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the   fifteen  Coastal  Counties,    who   is  not   a  State   Official, 
does  Section  65   of  California  Agricultural  Code   or   Section 


2L1.058   of  the  Government   Code   apply?" 


OPINION 

Government  Code  Section  2I4.058  provides: 

"§2l|.058.   Officers  summoned  to  meetings  by  civil 
executive  officers;  expenses 

"Notwithstanding  any  provision  of  law  to  the  con- 
trary, but  excepting  herefrom  any  meetings  of  law  en- 
forcement officers  called  pursuant  to  Section  125211  of 
the  Government  Code,  when  any  county  officer  is  called 
or  3\immoned  to  attend  any  meeting  or  conference  by  any 
civil  executive  officer  of  the  State  pursuant  to  state 
law,  his  expenses  of  attending  such  meeting  or  confer- 
ence may  be  made  charges  against  the  county  only  when 
the  approval  of  the  board  of  supervisors  has  first  been 
obtained. " 

In  answer  to  question  No.  1,  Section  21^.058  of  the  Government 
Code  applies.   It  provides,  "Notwithstanding  any  provision  of  law  to 
the  contrary  .  .  .".  The  exceptions  therein  refer  only  to  district 
attorneys,  sheriffs  and  chiefs  of  police. 

In  answer  to  question  No,  2,  Agricultural  Code  Section  65 
would  apply  because  the  president  of  the  Coast  Counties  Agricultural 
Commissioners  Association  is  not  a  civil  executive  officer  of  the 
state  as  provided  in  Government  Code  Section  No.  25014.8.   However,  a 
resolution  of  the  Board  of  Supervisors  authorizing  your  membership  in 
the  Coast  Counties  Agricultural  Commissioners  Association  would  be 
required  and  availability  of  the  necessary  f\inds  established  before 
you  could  attend  such  a  meeting. 

you  are  advised  accordingly. 

Respectfully  submitted. 


I 


DION  R.    HOLM 
City  Attorney 

tpb/bjw 

TO:      Agricultural  Comraissioner   and 

State   Plant  Quarantine   Officer 
Agricultural  Building 
Embarcadero   at  liission  St, 
San  Francisco  5»    California 


OPINION   NO.    1239 
March  19,   1958 


SUBJECT:      ONE  FOR    ONE   OFF-STREET   PARKING   ORDINANCE,    INTERPRETATION 
OP,    IN  RELATION  TO   NECESSITY  OP    A  NEV/   GARAGE  SPACE  FOB 
EACH  NEW  DVJELLING  UNIT    CONSTRUCTED. 


Dear  Sir: 


I  have   your   request   for   an  opinion  as   follows 

REQUEST 


"We   enclose   a  copy  of  a  letter   addressed  to  the 
Department   of   City  Planning  by  I4r,   Nicholas   J.  Bar- 
barotto,   in  which  he  raises   a  question  of   interpre- 
tation of   the  ordinance  requiring  the  provision  of 
off-street  parking   space  fpr    dwelling  units  hereafter 
created, 

"Under  the  interpretation  he  places   upon  the    law, 
new  additional  units   could  be    created   within  any 
existing  building  up   to   the  number  of   garage   spaces 
retained,   regardless   of  the   fact   that    these   spaces 
serve   existing  dwelling  units. 

"If  this  is  the   case,   there  appears   to  be   a 
serious   defect   in  the   provisions    of   the  ordinance, 
Ve  have   hitherto   assumed  that   the   intent   vjas   to 
require  new  garage    space  for   each  new     dwelling 
unit. 

"The  Planning  Commission  has   therefore   directed 
me   to   ask  for   your   opinioH   as   to  vjhether  I4r.  Barba- 
rotto's   interpretation  is   correct,    and,    if   so,   as 
to  whether  the   amendment  of   the  ordinance  by  the 
insertion  of   the  follovdng  language   vrould  be  pro- 
perly drawn  and   sufficient   to  remedy  the   defect, 

"Proposed  amendment: 

"'No  parking  spaces  which  serve   to  meet   or 
partially  meet  the   standard  of  one   space   for 
each  dwelling  unit    in  a  building  existing  prior 
to   the  effective   date   of  this    amendment   shall  be 
counted  in  calculating   the  number   of   spaces   required 
to  provide  for   additional   dvjelling  units   hereafter 
created  on  the   lot  by  new  construction  or  by  the 
alteration  or  reconstruction  of  an  existing  build- 
ing  ' 


• 
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"Your    assistance   in  this  matter   will  be   appre- 
ciated." 

Mr*  Barbarotto's   letter   is    summarized  as  follows: 

Your   Opinion  No.    1033   concluded  that  the    one   for   one 
parking  ordinance  was   not   retroactive,    and,    therefore,    a  garage 
could  be   converted  to   commercial   use.      If  that   is  the   case,   one 
of  the   garages   involved  herein,    the  building  being  composed  ^ 
two  flats  with  two   garages   and  a  store   on  the   ground  floor,   could 
be   converted  to  a   dwelling  unit   and  the    store   converted  to  a   garage 
for  this   unit;      or  both  garages   could  be   eliminated  by  conversion 
to   commercial   use.      Therefore,  because  one   garage   is   not  being 
used  by  one   occupant,   the    owners   should  be    able   tp   convert   the 
store   to    a  dwelling  unit,   using  the   vacant    existing  garage  for 
this   newly  constructed  dwelling  unit. 


OPINION 


It   is   my   considered  opinion  that  your   interpretation 
of   the   "one-for-one"   parking  ordinance   is    accurate.      Section 
113   of  Article   1^.5,   Chapter  II,   Part   II    (Planning   Code)  reads 
as   follows:      "The  number  of  off-street  parking   spaces  required 
for  dwelling  units   hereafter   constructed   in  the   City  and  County 
of  San  Francisco   shall  be  one   off-street   parking   space   for   each 
dwelling   unit."     This   language  is    unmistakably   clear   and   explicit, 
requiring  an  off-street  parking  space   for  a  newly  constructed 
dwelling  unit* 

My  Opinion  No.    1033   quoted  by  Mr.  Barbarotto  in  his 
letter  merely  advised  that   the    "one-for-one"   parking  ordinance 
was  not   retroactive  and  that    an  existing   off-street   parking 
space   in  a  one -family  dwelling   could   be   converted   into   an  office. 
It   should  be  noted  that   there  was   not   contemplated  the   construc- 
tion of  a  new  dwelling  unit,   as   is   the    case   in  this   request. 
For   tvo    examples   as  to  what   constitutes   new  dwelling  units, 
see  my  Opinions  Nos.    1133   and   lli^.6. 

Under   my  Opinion  No.    1033,    there   would  be  no  hindrance 
to   both   garages  being  eliminated  by  conversion  to  some  commer- 
cial use    (parenthetically,    the  property  is    zoned  commercial). 
Mr.  Barbarotto's   letter   alludes   to    the   fact   that   one   garage 
could  be   converted  to   a   dwelling  unit    and  the    store   converted 
to  a  garage.      This  reasoning  does  not   actually  apply  to   this 
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request,   for   vjhat   is    attempted  to  be   done   is  to    convert    the    store 
to  a  dwelling  unit    and  use   one  of  the    existing  garages  vjhich  is 
not   now  being  used.     This   is    ineffectual,   for    the  property  could 
change   ownership  and  new  owners  might   vdsh  to    use  the    garage, 

I  am  not   unmindful  of  the   fact   that   Mr,  Barbarottcx's 
letter   states  that    the  physical  situation  is   such  that  to   con- 
struct   a  new  dwelling  unit    and  a  garage   is    impossible.      The 
City   Planning  Commission  may,    upon  application,    grant   variances 
from  any  of  the  provisions   of   Section  113,   quoted  supra  in  this 
opinion. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.    HOLM 
City  Attorney 

EBK/TJB 


To:   Mr.  Paul  Oppermann, 
Director  of  Planning 
Department  of  City  Planning, 
100  Larkin  Street, 
San  Francisco  2,  California, 

CC:   Mr.  Nicholas  J,  Barbarotto, 
Attorney  at  Law, 
1+675  Mission  Street, 
San  Francisco  12,  California. 


OPINION   NO.    121^0 
March  19,    1958 


SUBJECT:      i^iERITORIOUS    AWARD,    RIGHT    OP  ^lIKxBER  OF   THE   POLICE 
DEPARTl'ililT  TO   RECEIVE   FOR  CONDUCT   TAivING    PLACE 
OUTSIDE  CITY  Ai^ID   COUNTY  07   SaN   FRANCISCO. 

Dear  Sir: 

I  have  your  request   for  an   opinion  as   follows; 

REQUEST 

"At   a  meeting   of  the  neritorious   Conduct  Board   of 
the  Police  Department   held    on  February  5»    1958*    Sergeant 
VJilliam  J.    Keays  was  granted   a  Second   Grade   award   for 
services   rendered   on  August   1,    1957*    at  Rio  Nido,    Cali- 
fornia,   when  he   saved    the   life   of   a  young  girl  who  was 
in  danger  of  drowning  in  the   Russian  River,      Several 
other  members   of  the   Department    also   received  i-leritor- 
ious  Awards   at  this  meeting. 

"The   action  of  the  heritorious  Board  was  approved 
by  Chief  of  Police   Francis  J.    Ahern  and   by  the    Police 
Commission  at  its  meeting  on  February   10,    1953>    at  which 
time   Chief  Ahern,    pursuant    to  the  provisions  of  Section 
35»11  of   the   Charter,    recoraraended  to   the   Police  Commis- 
sion that   Sergeant  Keays   and   the   other  members  of  the 
Police  Department  be   rewarded   for  their  heroic   deeds. 
The  Commission   approved   the   Chief's   recommendation  and  a 
resolution  was   adopted   and  forwarded   to  the   Controller 
with  a  payroll  request   for  the   payment   of  ^100.00   to 
those   receiving  First  Grade   awards   and  v50.00   to    those 
receiving   Second  Grade   awards.      We   have   since  been  ad- 
vised by  the   Controller'  s  Office  that  there   is   some 
question  as   to  whether  or  not   Sergeant   Keays   is  eligible 
to   receive  the   reward  mentioned   in  Charter  Section  35*  H 
inasmuch   as  his  meritorious    deed   occurred   outside    the 
City   and  County  of  San  Francisco. 

"In  view  of  the   above,    an  opinion  is   requested   from 
you  as  to  whether  or  not  members   of    the   Police  Depart- 
ment in  accordance  with  the   provisions   of  Section  35»11 
of   the   Charter  may  be   rewarded  for  heroic   or  meritorious 
conduct   taking  place   outside    the  City  and   County  of   San 
Francisco." 

OPINION 

Section  35»11  of  the   charter  provides   as    follows: 

"On  the   recommendation  of  the  chief  of  police,    the 
commission  may  reward    any  member  of   the    department    for 
heroic  or  meritorious   conduct.      The  form  or  amount   of 
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said  reward  to  be  discretionary  with  the  commission, 
but  not  to  exceed  one  month' s  salary  in  any  one  in- 
stance." 

That  the  Police  Commission  considers  "heroic  or  meritor- 
ious conduct"  to  embrace  the  manifestation  of  outstanding  bravery  in 
undertaking  and  accomplishing  the  saving  of  human  life  in  treacherous 
water  is  evident  in  its  action  in  the  instant  case  and  in  its  estab- 
lished rules  relating  to  commendations.  (See  Rule  535,  Police  nanual). 

Charter  Section  35*  H,  quoted  above,  does  not  limit  the 
area  in  which  conduct  must  occur  to  qualify  for  reward,  and  implied 
restrictions  upon  administrative  discretion  ^ould  not  readily  be 
imposed. 

You  are  therefore  advised  that  it  is  my  opinion  that  re- 
wards, not  to  exceed  one  month'  s  salary  in  any  one  instance,  may  be 
paid  to  a  policeman  who,  in  the  sound  judgment  of  the  police  Com- 
mission, has  perforraed  an  act  of  heroism  or  engaged  in  other  meri- 
torious conduct,  whether  in  or  out  of  the  City  and  County  of  San 
Francisco. 


Respectfully  submitted, 

DION  E.  HOLM 
City  Attorney 

OIW/VFB 


TO:      Mr,    Paul  A.    Bissinger,   President 
The  Police  Commission 
Hall  of  Justice 
Kearny  and  Washington  Streets 
San  Francisco  8,    California 


Ho,  12^-A 


February  13,  1958 
[Sulnaltted  to  Boftrd  of 
Supervisors  Nsrch  20^  19^] 


Ron.  Jwies  Leo  lisllsy 
Supervisor 
235  City  Hall 
Smn  Francisco  2 

Dsar  Supervisor  Hallejri 

This  is  in  answer  to  your  January  31«  1958  letter  asking 
*V111  the  sMendnents  to  ttim  new  State  law  relative  to  sales  tax 
collections  penidt  the  State  Board  of  £<|uall8atlon  to  act  for  the 
City  and  County  of  San  Francisco  idithout  the  need  of  the  pnqposed 
new  Charter  SMendnentst** 

Prior  to  the  adoption  of  our  Purchase  and  Use  Tax  Ordinance 
in  1947  it  was  determined  tihtat  It  was  beyond  tim  power  of  the  Board 
of  3upervjLsors  to  adopt  the  type  of  sales  tax  In  effect  iii  the  State 
of  California  J  the  retailer's  sales  tax,  because  of  the  llnltatlon 
enqpessed  In  section  2^  of  our  ddarter  prohibiting  the  ioposltlon  of 
a  license  tax  on  a  retailer  o^rating  at  a  fixed  place  of  business 
In  the  city  and  county. 

Hie  State  Sales  Tax  Law  inposes  a  tax  directly  on  the 
retailer  for  the  prlvilegi^  or  selling  tangible  personal  prc^perty 
at  retail  and  re<|uires  a  permit  froa  tSem  State  as  a  <»ndition  of 
encasing  in  busimMSS  as  a  retailer.  As  a  cons«iq[uence«  the  Board  of 
S^nervisors  adopted  ^h»  ot'ner  g;eneral  and  welI«>reco£nlzed  form  of 
sales  tax  in  effect  througihout  the  TMited  otaw»,  the  consuaer's 
sales  tax»  and  denoninated  it  a  purchase  tax.  Our  mnUnance  imposes 
s  tax  on  the  tx^tnsaction  of  puridiase  and  mkes  the  purchaser  ^e  tax- 
payer. (3ee  Ainsworth  v.  Bryant  (19^)*  3^  Cal.  2d  kC5*  ) 

The  Bradley-Bums  Law«  as  originally  enacted^  cont«B4>lated 
the  enactaent  by  the  local  oonnunitles  ^siring  to  cone  under  its 

Srovisions  of  the  saae  type  of  tax  as  the  California  Sales  Tax.  In 
957*  in  an  attempted  solution  of  the  ^larter  pi^oblea  existing  in 
sin  Frsneiseo*  bu%  without  ^wq^lete  reeognitlon  of  suoh  problesa^  the 
Leglslatux»e  amended  the  Bradley'^ux^s  Law  to  p£*ovide  that  Sati  Francisco 
could  cooM  under  Its  provisions  by  Urn  enaotaent  or  a  purchase  tax  that 
would  be  deened  to  be  a  sales  tax  enacted  pursuant  to  such  law. 


No.  la40-A 


Bon.  J«BM  Loo  Halloy  -S- 

Siiporvisor 


As  a  practical  natter,  even  IT  there  were  no  legal  objection 
to  thft  Beard  of  Supervlaors  adopting  the  provlalMia  of  the  Bradley<- 
Buma  Z4W  by  the  enactment  of  a  purchase  tax,  such  action  by  the 
Board  would  not  result  in  the  uniformity  of  sales  tax  laws,  which 
was  one  of  the  basic  objectives  of  the  Bradley  •Bums  Act.  Thio  State 
L^islature  is  prohibited  by  Section  12  of  Article  XI  of  the  State 
Constitution  from  imposing  a  tax  upon  cities  or  <Myunties  or  i^pon  the 
inhabitants  or  inraperty  thereof  for  local  pvrposas*  mnA  it  oould  not, 
of  course^  by  mere  legislative  fiat,  change  the  es8<mtial  character- 
istics of  our  purchase  tax  into  a  retailer's  sales  tax,  in  so  far  as 
the  tajqpaysr  would  b#  ooncerned.  As  previously  indicated,  the  two 
types  of  tax  laws  are  essantially  different  in  their  legal  effect  and 
•pplieation,  and  those  elassas  of  persons  enjoying  a  constitutional 
iMEunity  from  the  levy  of  our  purenase  tax  would  continue  to  enjoy 
such  iBKimity  under  the  uniform  law.  For  exaaple,  our  purchase  tax 
cannot  apply  to  purc^hases  made  by  banks  and  insurance  conqpanies  in 
view  of  the  iaBiunity  froa  direct  local  taxation  enjoyed  by  siach 
institutions  under  the  provisions  of  Sections  14*4/5  and  16  of  Article 
xni  of  the  State  Constitution.  Such  corporations,  however,  are  re- 
quired to  pay  the  retailer's  sales  tax,  which  is  a  tax  on  ^e  retailer 
and  not  on  such  cowpanies.  Consequently,  there  would  still  be  essen- 
tially different  laws  to  b«  aAninist^red  and  separate  records  required 
in  EHHiy  cftses. 

Ny  advioe,  however,  that  tl^  Board  of  Supervisors  first  seek 
a  oharter  antendnent  before  adopting  the  provisions  of  the  Bradley- 
Bums  Law,  is  predicated  on  the  following  aain  legal  reasons  t 

1.  Adoption  of  t^ie  Bradl^-Bmntt  Law  without 
Ch«rt«p  Aaendnent  iitould  Constitute  An  t^- 
authorised  Surrender  and  Delegatioi  of 
Legislative  Power  by  the  Board  of  Super- 
vis<«»8  to  the  State  of  California. 

Any  ordinanee  enacted  pursuant  to  the  provisions  of  the 
Bradley-Bums  Lav  oust  necessarily  adopt  not  only  the  existing  pro- 
visions of  the  Ctaifomia  Sales  and  Use  Tax  Law,  but  would  have  to 
arovlde  that  any  future  aaandaMats  to  said  law  would  automatically 
■■sai  a  part  of  the  ordinance. 

TtiiM  wemld  amount  to  a  surrender  and  delegation  of  taxing 
power  to  the  State  relating  not  only  to  procedure  but  also  to  such 
substantive  matters  as  subjects  of  taxaticm,  definitions,  exemptions, 
determinations  of  tax  due,  re-determinaticHis,  refunds,  penalties,  etc. 


While  It  ham  been  held  that  an  exlating  statute  or  law 
ba  adavfead  by  rafaranaa  in  an  ordinanaa«  tlia  aourta  of  this  Stata  in 
aavaral  dieta  have  eaat  doubt  an  tha  legality  of  ao  adopting  by  ref- 
erence future  ppovlalona  of  a  atatute  or  law,  itius.  In  tha  aaaa  of 
In  re  Burke^  190  Cal.  326^  the  court  pointed  out  aa  folloim«  past  3101 

*7))e  aaeond  point  ahlch  tha  patlt  loner  \ircaa  la  that 
tba  aet  la  aade  void  by  reason  of  the  fact  that  It  adopta 
not  only  the  existing  provisions  of  the  Volatead  Aetj  but 
aurporta  to  adopt  alao  tlia  fut^o^e  provisions  stolsli  May  be 
hareaftar  enacted  by  Congress,  It  nay  be  eoneadad  that 
this  provision  Is  not  valld^  al^iougb  we  do  not  decide  It^ 
since  It  Is  not  Involved*  The  mly  effect  of  puttli^  that 
provision  Into  the  statute  would  be,  at  noat*  that  the  pro- 
vision Itself  ifould  be  void,  leaving  the  remainder  of  tha 
•at  valid*  It  is  not  such  a  ooaponent  part  of  tha  aat  Itaelf 
aa  would  be  neaaaaary  to  require  ua  to  hold  that  It  Inval- 
idated the  entire  act.  (In  re  Kinney,  33  Cal.  kpp^   792  [200 
Fae,  9663*)  kfe  flikl  nothing  In  the  act  which  nai»s  the 
Invalid  so  far  as  it  aaopta  the  existing  provisions  or 
VAl^ead  Act*"  (Bwphasls  idJBd)    ^  *^ 


Attorney  General  of  the  State,  In  an  opinion  dated  Oct* 
Qbar  3#  19^9«  Vol*  14  Opa*  Atty*  Qan*,  page  120,  advised  that  certain 
aaatKna  of  the  Water  Coda  and  i^har  aata  af  tha  Laglslatia^e  granfeinB 
•awar  to  Mster  Dlatrlots  to  aoeparata  snd  asntraet  with  the  Tftiitad 
Stataa  were  unconstitutional  la  so  far  as  they  purported  to  confer 
au^  power  with  raapott  to  Fadaval  atatutea  "haraaftar"  enaatad* 

Uhat  California  authority  there  Is  on  the  subject  Is 
In  the  oplnl(%i  of  the  Attorney  OaMsml,  aa  f ollora : 


**xti»  current  of  authorities  In  the  United  States 
%i0  ba  suMtantlally  untooleHi*  It  la  succinctly  stated  In  16 
Oa>|ius  ^arla  SaaimSiai  3^3  as  follows  t 

**nw  state  Laglslaturaa  eannot  <tolagcta  their 
Mwaralgn  powara  to  the  Federal  QovenMant*  VhUe 
a  atatuta  la  valid  which  adopts  existing  atatutea, 
rulea,  or  rsgalatlona  of  Congress  by  raferanea,  an 
attenpt  to  naka  future  regulations  of  oongraaa  part 
of  the  state  lav  la  generally  held  to  be  uaaanati- 
tutlonal** 

(Citing  eaaaa) 
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Supervisor 


within  th«  City  «nd  County.  Ro  ahall  be  ehcTBod  with  All 
tftxet  levied  vpon  reml  and  personal  prf^orty  within  the 
City  and  County «  upon  the  final  settleoumt  to  be  made  by 
him  aoeomllng  to  law  or  this  Charter.  He  shall  pay  into 
the  tz*easury,  without  any  deletion  for  cooadssions,  fees 
or  charges  of  any  kind  or  on  any  account,  the  full  aauyunt 
of  all  taxes,  assesnsenta  and  aoneys  received  by  hln  and 
net  previously  paid  over.  Including  all  swneys  paid  under 
l^potest,  ax^  iioney  received  for  taxes  paid  nore  than  onoe, 
am)  twr  street  asseaaaents." 

There  is  an  obvious  Intent  Bianifested  In  the  foregoing  charter 
provision  that  the  tax  collector  shall  collect  all  taxes  due  the  city 
and  eoimty  and  that  such  taxes  shall  be  paid  into  the  treasury,  with- 
out dedvctlon  for  ceamissions,  fees  or  charges  of  any  kind,  Otider 
the  Bradley-Bums  setup,  the  State  Board  of  Fq'i&lltatlon  we^ld  col- 
lect our  purehaae  tax  and  Mdce  a  charge  for  such  collection. 

With  regard  to  delinc&ient  taxes,  under  the  Rradley-auma 
Law  the  Attorney  Oeneral  woulii  prosecute  all  actions  for  such  taxes 
which  are  actually  taxes  doe  and  owing  the  City  and  county  of  San 
Francisco.  Our  charter  provides  in  section  26  that  the  city  attortH»y 
vust  represent  the  city  aiui  county  in  all  «^tlons  artd  proceedings  In 
which  it  may  be  legally  interested,  and,  in  snctlon  26,1,  that  the 
duties  of  the  city  attonuty  in  connection  tflth  the  bureau  of  delinquent 
reveniM  eollection  shall  be  performed  by  the  attoztiey  for  said  bureau. 

Based  on  the  lUKyve^quoted  provision  of  section  26,  this 
effiee  rendered  Opinion  No.  377*  dated  Nay  27,  1951*  that  tihe  city 
attorney  vust  prosecute  all  subrogation  actions  for  the  recovery  of 
e<MBMWiati<xi  paid  under  the  tt'orkaen's  Coi^enBatian  Act,  and  that  we 
could  not  pay  the  injured  workaan*s  attorney  to  represent  the  city 
and  coimty*s  Interest  in  such  an  action^  althou]^  such  procedure  is 
specifically  authorised  under  the  )ioz'kamn*m   Cosytnaatlon  statute. 
Under  the  Bradley-aums  setup  the  State  of  California  would  prosecute 
all  clalaa  for  delin^pient  taxes  and  the  cost  of  its  services  would 
j^esuBi^ly  be  reflected  in  the  cost  of  collection,  which  the  State 
Board  is  recpiired  to  recoup  fren  the   city  and  county. 

I  cTMestion  the  power  of  the  Board  of  Supervisors,  without 
oharter  author! zatl<wi,  to  thus  divest  city  and  county  officials  of 
powers  and  duties  vested  in  thssi  by  the  people  in  their  basic  law 
and  to  delegate  these  functions  to  State  officials  who  are  not 
aeeountable  to  the  city  or  its  electorate.  Mho  are  not  bonded  by 
tbm   eity,  although  they  are  handling  city  funds,  and  who  are  not 
subject  to  local  control  in  any  Banner. 


I 
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Son*  J««M  L«o  Hall«y  06-* 

SuptxnriMtr 


3.    ^Ow  ContrMt  R«qulF«d  79  Bt  EsMutwl  Vith 
ftm  Stat^  lottPd  of  E<pialln(ti«n  9na«r  the 
I^c«ovialcm8  of  the  Bradley-Bums  Lev  trfcmld 
Ctnf  Xlet  Wil^  tht  yi»««3.  Provltlocw  and 
WmairmmitB  »f  Ow  Cinrt»p# 

Seetlon  &5  of  oiir  charter  iprovldes  that  zx>  obligation  for 
tHe  taqpctn^ture  of  any  aoney  be  IncurreA  aae^pt  in  purauarMe  of  ay* 
pro|NPlttlona  or  tran8f«:*8«  and  Section  06  veq^ilrea  that  no  obllga* 
tlon  fbr  the  eaiMaidlttxre  of  zaoney  be  Incurred  or  authorised  unlesa 
tlia  eootrolXer  flrat  certify  that  there  la  a  valid  iqmr<^nation 
tnm  Khloh  the  ejqpendlture  aay  be  aato*     Section  8^  alao  req^ilrea 
that  claim  be  filed  for  payamt  for  aervloes  rendered  the  city  and 
county  and  that  such  claim  be  paid  by  warrant  after  audit  and 
approval  thereof  by  the  controlleF.    Ihe  Bradl^*<Bun)8  l4tir  and  the 
unifom  contracts  entered  Into  with  the  State  Board  thereundar  pro« 
vide  that  the  state  collect  our  tax  as  agent  of  the  clty«  which  taaea 
upon  collection  are  eity  funds  held  In  trust,  and  peralt  the  State  to 
deduct  therefroM  Its  cost  of  collection  beft»re  resitting  the  taatea 
•allected  to  the  city  and  county*    Hixaa  the  centrist  contenplates  the 
eaipendltwe  of  city  Atnds  for  services  perf»«ed  without  aperovria- 
tlon  therefor,  without  certification  by  the  controller^  without  the 
flllnfi  of  dalHs  or  audita  and  without  payiMHr^  by  warrant,  as  re- 
<p>irea  by  ttie  charter* 

It  la  thex^oM  aor  c^lnion  that  our  basic  lav  as  set  forth 
In  the  diarter  ahould  be  amnded  to  catabllsh  a  legal  foundation  aa 
a  i^ere^iulslte  to  adoption  of  the  Bradley-^ums  central  collection 
by  the  City  and  County  of  San  Francisco* 

Yoi£e*s  truly, 

mm  a*  BoiH 

City  Attorn^ 


7JB 


OPINION   NO.    121J.1 
i-Iarch  2k»   1958 


SUBJECT:      PALACE   OP  PINE  ARTS,    TEMPORARY  USE   OP  AS 

PURCHASER'S   SHOP  POR  REPAIR   OP  AUTOMOBILES. 

Dear  Sir: 

I  have  received  an  Inquiry  from  you  as  to  whether  the 
Recreation  and  Park  Commission  has  the  right  to  permit  the  Purchas- 
ing Department  to  use  a  portion  of  the  Palace  of  Fine  Arts  Building 
as  a  shop  in  vjhich  to  repair  and  maintain  vehicles  and  motorized 
equipment  of  the  City  for  a  period  of  ten  months  commencing  iiay  1, 
1958«   I  have  contacted  the  Purchaser  on  this  matter  and  have 
obtained  from  him  the  following  facts: 

He  desires  to  occupy  a  portion  of  the  main  structure  of 
the  Palace  of  Pine  Arts  for  automotive  repair  work  for  a  period 
commencing  about  Ilay  1,  1958  and  ending  some  time  after  January, 
1959.   This  use  is  necessitated  by  the  fact  that  Shop  Lloe  2  is 
presently  located  in  temporary  quarters  which  must  be  vacated  by 
April  30.   The  financing  of  the  Purchaser's  nevj  consolidated  shop 
has  been  completed  and  detailed  plans  and  specifications  have  been 
prepared.   The  Director  of  Public  V.^orks  will  advertise  for  bids 
shortly  and  construction  is  expected  to  be  completed  during  the 
first  quarter  of  1959.   He  has  inspected  the  Palace  of  Fine  Arts 
Building  and  finds  that  because  of  its  size,  its  overhead  natural 
light  and  the  availability  of  both  water  and  electricity,  it  would 
be  a  suitable  temporary  location.   He  has  had  the  building  inspected 
by  the  Building  Inspection  Bureau,  the  Building  Repair  Bureau  and 
the  Pire  Prevention  Bureau.   These  bureaus  have  delineated  the  area 
which  may  safely  be  used  by  him  as  a  temporary  shop  location.   He 
points  out  that  Recreation  and  Park  motor  vehicles  and  other  equip- 
ment are  maintained  by  the  Purchaser's  shops  and  that  the  uninter- 
rupted operation  of  these  shops  is  essential  to  continue  the  proper 
maintenance  of  Recreation  and  Park  Department  vehicles  and  other 
motorized  equipment.   He  also  points  out  that  occupancy  of  the 
building  will  serve  as  protection  against  vandalism,  for  men  will  be 
working  in  the  building  at  night  as  well  as  during  the  daytime.   He 
also  states  that  he  realizes  that  should  the  City  commence  rehabili- 
tation of  this  building  during  this  period  of  time,  it  will  be 
necessary  that  the  building  be  vacated. 

OPINION 

Prom  the  facts  stated  by  the  Purchaser,  the  temporary  use 
of  a  portion  of  the  Palace  of  Pine  Arts  Building  for  automotive 
repair  work  will  be  advantageous  to  the  Recreation  and  Park  Depart- 
ment,  Temporary  quarters  must  be  secured,  pending  the  construction 
of  the  consolidated  shops  for  all  equipment,  if  the  uninterrupted 
maintenance  of  Recreation  and  Park  equipment  is  to  continue. 

The  maintenance  of  vehicles  and  motorized  equipment  of  the 
Recreation  and  Park  Department  is  essential  for  the  complete 
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enjoyment  by  the  public  of  the  property  set  apart  for  their  benefit 
as  parks  or  recreation  centers,  and  also  In  order  that  the  Commission 
may  properly  discharge  the  duties  Imposed  upon  It  by  the  Charter.  As 
pointed  out  by  the  Purchaser,  the  temporary  use  of  the  premises  Is 
also  advantageous  to  the  Recreation  and  Park  Department  since  It 
would  provide  round-the-clock  occupancy  of  this  building  and  thus 
prevent  vandalism  and  loitering. 

While  I  recognize  that  this  shop  will  also  service  equip- 
ment other  than  that  of  the  Recreation  and  Park  Department,  I  see  no 
objection  to  this  since  the  use  of  the  Palace  of  Pine  Arts  as  a  shop 
will  assure  the  efficient  maintenance  of  Recreation  and  Park  Depart- 
ment equipment  without  interruption.   In  a  somewhat  similar  situation, 
at  Union  Square,  the  Supreme  Court  held  that  a  temporary  interference 
with  the  use  of  park  property  is  permissible,  for  the  purpose  of 
building  a  sub-surface  garage  (City  and  County  of  San  Francisco  vs. 
Linares,  16  Cal.  2d  kkl) . 

The  contemplated  use  of  the  property  will  be  confined  to  a 
portion  of  the  main  structure.   The  main  structure  is  located  upon 
property  acquired  from  the  Federal  Government.   There  are  no  condi- 
tions in  the  deed  executed  by  the  United  States  of  America  vjhich 
would  be  an  impediment  to  the  intended  use. 

You  are  therefore  advised  that  the  Recreation  and  Park 
Commission  has  the  authority,  subject  to  the  provisions  of  Section 
I4.2  as  to  the  letting  of  Park  property,  to  permit  the  use  of  a  part 
of  the  building  commonly  known  as  the  Palace  of  Pine  Arts  by  the 
Purchasing  Department  for  the  purpose  required. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Edward  A.  McDevitt 
Secretary 

Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17.  California 

[cc:  Mr.  B.  G.  Kline 

Purchaser  of  Supplies 

Purchasing  Department 

270  City  Hall 

San  Francisco   2,    California 
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OPIiTION  NO.    12l|2 
iiARCH  25,    1958 


SUBJECT:      iiuPLOYi^iINT    OF   SM   i'RANCISCO   F.ETIRlD   SCHOOL  TEACHERS 
AS   SUBSTITUTES. 

D3ar  Sir: 

This  will   acknowledge   receipt   of  your   request   for  an 
opinion  as   to   the    right    of  a  teacher   retired  under  the  5an   Fran- 
cisco  City    and   County  Employees'    Retirei.ient  System  to   thereafter 
work   for   the    San  irancisco  Unified   School  District  for  limited 
"substitute"    service   under  the  provisions  of  Section  Ik^k^   of  the 
Education  Code. 

OPINION 

Section  llj.6l|5  of  the  State  Education  Code,  as  adopted  in 
1955  and  amended  in  1957*  provides  as  follows: 

" §  11^.614.5 •   Employment  as  substitute  teacher  of  per- 
son who  retired  for  service;   Limitation  on  period  oT 
employment  and  amount  to  be  paid;   Effect  of  employment; 
Physical  examination.   Notwithstanding  any  provision  of 
law  to  the  contrary,  any  person  who  retired  for  service 
may  be  employed  as  a  substitute  teacher  for  not  to  exceed 
90  teaching  days  in  any  one  fiscal  year  and  may  be  paid 
not  to  exceed  one  thousand  five  hundred  dollars  (.,1500) 
in  any  one  fiscal  year.   Such  employment  shall  not  oper- 
ate to  reinstate  the  teacher  as  a  me-iber  of  this  system, 
or  to  terminate  or  suspend  his  retirement  allowance,  and 
no  deductions  shall  be  made  from  his  salary  as  contribu-^ 
tions  to  this  system.   Such  person  may  be  re-employed 
only  if  able  to  pass  a  physical  examination  prescribed  by 
the  State  Board  of  Education. 

"A  certificate  from  a  physician  or  surgeon  licensed 
under  Chapter  5  (commencing  at  Section  2000)  of  Division 
2  of  the  Business  and  Professions  Code  showing  that  he 
has  submitted  to  and  passed  a  physical  examination  within 
one  year  last  past  and  filed  with  the  county  superintend- 
ent of  schools  shall  be  conclusive  evidence  of  his  pass- 
ing the  physical  examination  required  by  this  section." 

The  following  are  preliminary  issues  that  arise  out  of  this 
inquiry  and  are  answered  and  disposed  of  as  follows: 

1.  The  question  of  whether  a  teacher  retired  under  the  San 
Francisco  City  and  County  Employees'  Retirement  System  may  thereafter 
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work  for  the  San  Francisco  Unified  School  District  for  "limited  sub- 
stitute" service,  or  at  all,  is  one  which  is  completely  and  entirely 
a  "municipal  affair,"  and  therefore  cannot  be  directed  or  dictated  by 
state  law  (or  in  this  Instance,  Section  146^5  of  the  Education  Code). 

See  City  Attorney's  Opinion  No.  1006,  dated 
October  31,  1955,  relative  to  analogous 
situation. 

2.  The  City  and  County  of  San  Francisco  and  the  San  Fran- 
cisco Unified  School  District  are  two  distinct  legal  entities. 

Lansing  v.  Board  of  Education  of  theClty  and  County 
or~San  Francisco,  Y  Cal. App .  2d  211 -"^2 . 

3.  Section  165(a)  of  the  Charter  relative  to  membership  in 
the  San  Francisco  City  and  County  Employees'  Retirement  System  spe- 
cifically permits  the  Inclusion  of  teachers  of  the  San  Francisco 
School  Department  therein  by  the  Board  of  Supervisors,  and  they  have 
been  so  Included  by  action  of  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco. 

Section  165(a)  Charter; 

Section  221(c),  Part  I,  Article  3  of  the  San 
Francisco  Municipal  Code. 

As  to  all  persons  retired  under  the  provisions  of  Section 

165(a)  of  the  Charter,  the  limitations  on  the  further  employment  are 

set  forth  in  Section  163(a)  of  the  Charter  as  follows  (Insofar  as  we 
are  here  concerned): 

"Section  163.   (a)  No  person  retired  for  service  or 
disability'-  and  in  receipt  of  a  retirement  allowance  under 
the  retirement  system  including  any  person  subject  to  Sec- 
tion 165.2  (J)  of  the  charter,  shall  serve  in  any  elective 
or  appointive  position  in  the  city  and  county  service,  in- 
cluding membership  on  boards  and  commissions,  nor  shall  such 
persons  receive  any  pa^Tnent  for  service  rendered  to  the  city 
and  county  after  retirement,  provided  that  service  as  an 
election  officer  or  juror  or  in  the  preparation  for  or  the 
giving  of  testimony  as  an  expert  witness  for  or  on  behalf 
of  the  City  and  County  of  San  Francisco  before  any  court  or 
legislative  or  administrative  body  shall  not  be  affected  by 
this  section  or  by  Section  I65.2  (j)  of  the  charter." 

4.  Section  I65.2  of  the  Charter  relative  to  membership  in 
the  San  Francisco  City  and  County  Employees'  Retirement  System  also 
permits  the  inclusion  of  teachers  of  the  San  Francisco  School  Depart- 
ment therein,  by  cross  reference  back  to  Section  165(a)  of  the  Charter, 

Acton  V.  Henderson  (1957),  150  C.A.  2d  1,  14. 
(Hearing  denied  by  Supreme  Court) 
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As  to  all  persons  retired  under  Section  165»2  of  the  Char- 
ter, the  limitations  on  their  further  employment  are  set  forth  in 
Section  165«2(J)  thereof  as  follows  (insofar  as  we  are  here  concern- 
ed); 

"No  person  retired  under  this  section,  for  ser- 
vice or  disability  and  entitled  to  receive  a  retire- 
ment allowance  under  the  retirement  system  shall  serve 
in  any  elective  or  appointive  position  in  the  city 
and  county  service,  including  membership  on  boards  and 
commissions,  nor  shall  such  persons  receive  any  pay- 
ment for  service  rendered  to  the  city  and  county  after 
retirement,  provided  that  service  as  an  election  offi- 
cer or  juror  shall  not  be  affected  by  this  section. 


5«   It  will  be  noted  tnat  the  above  quoted  language  of  the 
limitations  on  further  employment  as  contained  in  Sections  163(a) 
and  165«2(J)  of  the  Charter  are  identical  in  content. 

The  question,  therefore,  is  whether  this  limitation  on  fur- 
ther employment  of  persons  in  receipt  of  a  pension,  under  Section 
163(a)  or  Section  I65t2(j)  of  the  Charter,  would  permit  the  employ- 
ment of  a  teacher  (so  retired  from  the  San  f'rancisco  Unified  School 
District)  for  limited  "substitute"  service,  as  outlined  in  Section 
li4.6ij.5  of  the  Education  Code. 

The  limitations  on  further  employment  after  retirement, 
under  either  Section  163(a)  or  Section  165. 2(J)  of  the  Charter,  is 
only  against  serving  in  any  elective  or  appointive  position  in  the 
City  and  County  service  and  receiving  payment  for  service  rendered 
to  the  City  and  County  after  retirement,  except  for  service  as  an 
election  officer  or  a  juror. 

A  similar  situation  was  presented  to  the  District  Court  of 
Appeal  involving  Section  7  of  our  Charter,  and  there  the  Appellate 
Court  held  that  the  limitation  on  the  residence  of  "all  employees  of 
the  city  and  county"  did  not  include  any  limitation  on  the  residence 
of  teachers  and  employees  of  the  San  Francisco  Unified  School  Dist- 
rict; and  it  was  further  pointed  out  by  the  court  that  the  San  Fran- 
cisco Unified  School  District  was  a  separate  entity  from  the  City  and 
County  of  San  i'rancisco. 

Lansing  v.  Board  of  Education  (1935), 
7  Cal.App.  2d  211. 

Thus,  it  would  appear  that  the  limitations  of  Section 
163(a)  and  Section  165. 2(j)  of  the  Charter  on  retired  employees  being 
appointed  to  and  receiving  pay  for  services  rendered  to  the  City  and 
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County   do  not  prevent  such  retired  persons  from  working   for  and   re- 
ceivlng  pay  from  the    San  Francisco  Unified   School  District. 

You  are   therefore   advised   that  there   is  no   charter  prohibi- 
tion upon  a   school  teacher,    retired   under  the  San  Francisco  City   and 
County  Employees'    Retirement   System,   being  employed  by  the  San   Fran- 
cisco Unified  School  District   as   a   limited   "substitute"    teacher   -- 
suche  mployment,    however,    being   limited   to   a  period  not   in  excess   of 

90   teaching   days,    and  the  pay  not  to   exceed  ^1,500,    in  any ^~ ' 

year.      (SEC.    lli.6J4.5  Education   Code.) 


one  fiscal 


Respectfully  submitted, 


DION  R.  HOM 
City  Attorney 


TO:   Mr.  Irving  G.  Breyer 
Legal  Adviser 
Board  of  Education 
135  Van  Ness  Avenue 
San  Francisco. 


nsw/bjw 
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OPINION  NO.  121^.3 
April  1,  1958 


SUBJECT:    FIRE  PROTECTION,  FIRE  PREVENTION  AND  FIRE  SPREAD 

CONTROL,  JURISDICTION  OVER  STATE  AND  FEDERAL  OWNED 
PROPERTY. 

Dear  Sir; 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Question  #1   -     Does  the  Fire  marshal   of  San  Francisco 

have   the   authority   to   enforce  the   regu- 
lations  contained   in  the   San  Francisco 
Fire  Code   in   and   on  State   and  Federal 
owned  buildings,    properties,    and  wharves? 

"Question  #2   -     Does  the  Fire  Marshal  of  San  Francisco 

have   the    authority   to    investigate  fires 
and    their   causes   in  or  on  State  and  Fed- 
eral  owned   buildings,    properties  and 
wharves,    or  must  he   await   invitation  of 
State  Authorities   to  make   an   investiga- 
tion?" 

OPINION 

(a)   Federal  Property. 

The  Constitution  of  the  United  States  of  America,  Article 
I,  Sec.  8,  Clause  17>  is  as  follows: 

"Congress  shall  have  power  a     •:<•  -;;-  To  exercise 
exclusive  Legislation  in  all  Cases  whatsoever,  .  .  . 
and  to  exercise  like  Authority  over  all  Places  purchas- 
ed by  the  Consent  of  the  Legislature  of  the  State  in 
which  the  Same  shall  be,  for  the  Erection  of  Forts, 
Magazines,  Arsenals,  dock-Yards,  and  other  needful 
Buildings," 

and  Article  IV,  Sec.  3,  Clause  2,  is  as  follows: 

"The  Congress  shall  have  Power  to  dispose  of  and 
make  all  needful  Rules  and  Regulations  respecting  the 
Territory  or  other  Property  belonging  to  the  United 
States;  and  nothing  in  this  Constitution  shall  be  so 
construed  as  to  Prejudice  any  Claims  of  the  United  States, 
or  of  any  particular  State." 
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The  Constitution  of  the  United  States  provides  for  exclus- 
ive jurisdiction  of  Federal  property  in  the  United  States  Govermaent 
and  therefore  any  attempt  at  regulation  of  such  property  on  the  part 
of  the  City  and  County  of  San  Francisco  must  be  with  the  consent  of 
the  United  States  Government. 

(b)   State  Property. 

In  Hall  v.  City  of  Taft,  l\.7   C.  2d  I77,  the  court  said,  at 
pages  182  and  153: 

"...  While  a  large  degree  of  autonomy  is  grant- 
ed to  school  districts  by  the  Legislature,  we  are  re- 
ferred to  no  statute  or  constitutional  provision  which, 
as  far  as  the  question  here  involved  is  concerned,  ex- 
pressly makes  school  buildings  or  their  construction  any 
more  amenable  to  regulation  by  a  municipal  corporation 
than  structures  which  are  built  and  maintained  by  the 
state  generally  for  its  use.  When  it  engages  in  such 
sovereign  activities  as  the  construction  and  maintenance 
of  its  buildings,  as  differentiated  from  enacting  laws 
for  the  conduct  of  the  public  at  large,  it  is  not  sub- 
ject to  local  regulations  unless  the  Constitution  says 
it  is  or  the  Legislature  has  consented  to  such  regula- 
tion.  Section  11  of  article  XI  of  the  state  Constitu- 
tion, •  .  .  should  not  be  considered  as  conferring  such 
powers  on  local  government  agencies.    •  .  ." 

The  attempt  on  the  part  of  the  Fire  Marshal  of  San  Fran- 
cisco to  enforce  regulations  contained  in  the  San  Francisco  Fire  Code 
in  and  on  State-owned  buildings,  properties  and  wharves,  without  the 
consent  of  the  state,  would  be  a  restriction  on  the  rights  of  sover- 
eignty.  (See  Hall  V  .  Taft,  supra,  and  P.I.  Wilsey  Je  Co.  v.  Co.  _of 
San  Bernardino,  I33  A.C.A.  I8I).  In  determining  whether  the  Fire~L"ar- 
shal  of  San  Francisco  has  authority  to  enforce  regulations  contained 
in  the  San  Francisco  Fire  Code  in  and  on  state  property,  including 
wharves,  you  are  to  be  guided  by  the  general  laws  of  the  State  of 
California. 

By  way  of  summary,  you  are  therefore  advised; 

Question  #1  -  The  Fire  Marshal  of  San  Francisco  does  not  have 
the  authority  to  enforce  the  regulations  contained  in  the  San  Fran- 
cisco Fire  Code  in  and  on  State  and  Federal  owned  buildings,  proper- 
ties and  wharves  in  the  absence  of  consent  or  authority  by  general 
laws  of  the  State  of  California  or  the  United  States  of  America. 
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Question  #2  -  The  Fire  Marshal  of  San  Francisco  does  not  have 
the  authority  to  investigate  fires  and  their  causes  in  or  on  State 
and  Federal  owned  buildings,  properties  and  wharves  in  the  absence  of 
consent  or  authority  by  general  laws  of  the  State  of  California  or 
the  United  States  of  America. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:      Mr.   Albert  E.   Hayes,    Chief 

Division  of  Fire  Prevention  and 

Investigation 
San  Francisco  Fire  Departiaent 
Room  2,   City  Hall 
San  Francisco  2,    California 


prkA^fb 
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OPINION  NO.  12^^4 
April  1,  1958 


SUBJECT:   AGRICULTURAL  COMMISSIONER,  APPOINTMENT  OP  AS 
GOVERNED  BY  CHARTER  OR  AGRICULTURAL  CODE 

Dear  Sir: 

followsl^  "^^^""^  ^^   ^"  receipt  of  your  request  for  opinion  as 

REQUEST 

"Will  you  please  advise  us  if,  in  the  lieht  of  tha 
authority  conferred  by  the  Constitution  o?  thl  State 
of  California  (Article  XI,  Section  8-I/2),  we  are  reauired 

ions'of  ?h^lLtS^^"?"'?.'°"^'  1-lt^tio^s  and'?es???ct-'' 
i?  ?h2  n    ?*^^f  Agricultural  Code  and  the  regulations 
?f.«?f  Department  of  Agriculture  in  respect  to  the  qSali- 
fications  and  appointment  of  a  County  Agricultural  Cam 
mlssioner  to  succeed  Mr.  Carroll.   It  if  oSr  ln?ent?on" 
to  announce  a  competitive  civil  service  p?omot?onal 
examination  to  establish  a  list  of  ellgibles  fo^ao 
pomtment  to  this  position  which  will  be  ooen  tS  ?hP 
Senior  Agricultural  Inspector  and  the  toi^SltuJal 
Inspectors  presently  employed  under  permanent  c^vii 
t^^^^^S^^   ^"  ^^^'  departL^rrth^  lll^\na 

OPINION 

Of  San  Francisco  OoSnty'shaaJ\e^*L^f JJ?"""™'  Commissioner 

the  cf^fanS  CoSntf^f^.J^r  «"f ^"-^t^^  "ho  are  the  officers  of 
Of  each''ae%"fr?Sf  unlef  ?hr^l1r:aSn^^?r1?lJ^  ^li;^':^  '^^ 

Chief ^^S^i°?sSa?LfSf?L%^*^Lrs*SiL=''!^  the^depart^ents  under  the 

it  hv  nrii^  o    f    ^^   state  law  and  those  assigned  to 
It  by  or  in  accordance  with  provisions  of  this  chf^ter!" 
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Section  50  of  the  Agricultural  Code  designates  the  office  of  County 
Agricultural  Commissioner  as  a  county  officer.   Accordingly,  under 
the  charter  the  County  Agricultural  Commissioner  is  an   officer  of 
the  city  and  county  and  under  the  state  law  which  governs  he  is  a 
county  officer  and  therefore  he  is  a  county  officer  of  the  City 
and  County  of  San  Francisco. 

Section  8-1/2  of  Article  XI  of  the  Constitution  of  the  State 
of  California  provides  in  part: 

"It  shall  be  competent  in  any  charter  framed  in  accordance 
with  the  provisons  of  this  section  or  Section  8  of  this 
article  for  any  city  or  consolidated  city  and  county,  and 
plenary  authority  is  hereby  granted,  subject  only  to  the 
restrictions  of  this  article,  to  provide  therein  or  by 
amendment  thereto,  the  manner  in  which,  the  method  by 
which,  the  times  at  which  and  the  terms  for  which  the 
several  county  and  municipal  officers  and  employees  whose 
compensation  is  paid  by  such  city  or  city  and  county  .  .  . 
shall  be  elected  or  appointed  .  .  .  ." 

The  charter  of  the  City  and  County  of  San  Francisco  has  been 
framed  in  accordance  with  the  provisions  of  Section  8  and  accord- 
ingly, San  Francisco  has  the  plenary  power  over  county  officers 
which  is  contained  in  that  portion  of  Section  8-1/2  of  Article  XI 
quoted  above. 

Section  142  of  the  charter  provides  that: 

"All  positions  in  all  departments  and  offices  of  the 
city  and  county,  including  positions  created  by  laws 
of  the  State  of  California,  where  the  compensation  is 
paid  by  the  city  and  county,  shall  be  included  in  the 
classified  civil  service  of  the  city  and  county,  and 
shall  be  filled  from  lists  of  eligibles  prepared  by  the 
civil  service  commission  ..." 

Thereafter  appear  several  exceptions,  none  of  which  cover  the 
position  of  County  Agricultural  Commissioner. 

Section  6I  of  the  charter  does  not  exempt  the  County  Agricult- 
ural Commissioner  from  the  provisions  of  section  142.   Therefore 
this  position  is  within  the  classified  service  of  the  city  and 
county  and  vacancies  therein  must  be  filled  by  civil  service  exam- 
ination.  In  making  this  position  subject  to  the  provisions  of 
section  142,  the  electors  of  the  city  and  county  have  designated 
the  manner  of  the  selection  of  the  County  Agricultural  Commissioner 
and  have  exercised  the  plenary  power  granted  to  them  by  section 
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8-1/2  of  Article  XI  quoted  above,  and  the  act  of  the  Legislature 
does  not  apply. 

Part  2.   Must  the  appointee  to  the  position  of  County 
Agricultural  Commissioner  possess  the  certificate  of  eligibility 
provided  for  by  state  law? 

Yes.   Section  52  of  the  Agricultural  Code  requires  that  all 
appointees  to  the  positions  of  county  agricultural  commissioners 
must  possess  the  necessary  certificate  of  eligibility  before  they 
can  be  appointed.   Such  requirement  is  not  a  qualification  for 
the  position,  but  is  in  the  nature  of  a  license,  possession  of 
which  becomes  a  prerequisite  to  the  actual  examination  of  any 
person  for  appointment  to  this  position.   The  requirement  of  the 
possession  of  such  a  license  is  not  unusual  and  has  been  applied 
to  other  positions  in  chartered  cities.  For  example,  positions 
requiring  legal  work  specify  that  the  applicant  must  be  licensed 
by  the  State  Bar  to  practice  law;  positions  requiring  the  per- 
sons to  discharge  registered  nurses'  duties  require  appointees 
thereto  to  be  licensed  by  the  State  Nursing  Board;  positions 
requiring  engineering  duties  require  that  the  appointees  be 
licensed  by  the  state  as  engineers.   The  matter  of  licensing 
persons  for  performing  specific  duties,  whether  in  private  or 
public  employment,  has  been  made  a  matter  of  state-wide  concern 
by  the  Legislature.   The  adoption  of  section  52  of  the  Agricultural 
Code  has  made  the  requirement  of  a  certificate  of  eligibility  ap- 
plicable throughout  the  state  and  therefore  binding  upon  the  City 
and  County  of  San  Francisco. 

I  advise  you,  therefore,  that  the  manner  in  which  an  appoint- 
ment can  be  made  to  the  position  of  County  Agricultural  Commission- 
er is  governed  by  the  charter  as  to  examination,  certification, 
appointment  and  probationary  period.   However,  any  successful  ap- 
plicant must  have  the  necessary  certificate  of  eligibility  required 
by  the  State  Agricultural  Code  before  he  may  be  appointed  to  the 
position  of  County  Agricultural  Commissioner. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 


BJWAfFB 
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April   2,    1958 


SUBJECT:      REDEVELOPIffiNT  AGENCY   ~   APART^ffiNT  FxOUSES   AIID  ROOfTNG  HOUSES 
ARE  BUSIK^SSES   ENTITLED  TO  RELOCATION   PAYMENTS   UNDER 
REDEVEL0PI.D1NT   PROCEDURE. 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"To  facilitate  the  work  of  the  Agency's  Staff,  it  would  be 
appreciated  if  you  would  make  the  follov/ing  determinations, 
informing  this  office  of  your  findings: 

"(a)   Are  owner-operators  of  furnished  apartments  entitled 
to  Relocation  payments  as  operators  of  a  business? 

"(b)   Are  owner-operators  of  rooming  houses  entitled  to  Re- 
location payments  as  operators  of  a  business? 

"(c)   Are  tenant-operators  of  furnished  apartments  enti- 
tled to  Relocation  payments  as  operators  of  a  business? 

"(d)   Are  tenant-operators  of  rooming  houses  entitled  to 
Relocation  payments  as  operators  of  a  business?" 

OPINION 

Section  106(f)  (2)  of  Title  I,  Federal  Housing  Act  of  191^-9,  as 
amended,  provides  as  follows: 

"(2)  As  used  in  this  subsection,  the  term  'relocation 
payments'  means  payments  by  a  local  public  agency,  in  con- 
nection with  a  project,  to  individuals,  families,  and  bus- 
iness concerns  for  their  reasonable  and  necessary  moving 
expenses  and  any  actual  direct  losses  of  property  except 
goodv/ill  or  profit  (viiich  are  incurred  on  and  after  the 
date  of  the  enactment  of  the  Housing  Act  of  1956,  and  for 
v^ich  reimbursement  or  compensation  is  not  otherwise  made) 
resulting  from  their  displacement  by  an  urban  renewal 
pro.ject  included  in  an  urban  renewal  area  respecting  vhich 
a  contract  for  capital  grant  has  been  executed  under  this 
title.   Such  payments  shall  be  made  subject  to  such  rules 
and  regulations  prescribed  by  the  Administrator  as  are  in 
effect  on  the  date  of  execution  of  the  contract  for  capi- 
tal grant  (or  the  date  on  vhich  the  contract  is  amended 
pursuant  to  paragraph  (3))»  and  shall  not  exceed  ''100  in 
the  case  of  an  individual  or  family,  or  .';J2,500  in  the  case 
of  a  business  concern." 
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Note;   A  Local  Public  Agency  letter  soon  to  be  released 
will  authorize  the  making  of  fixed  payments  to  Individuals 
and  families  in  lieu  of  their  reasonable  and  necessary  mov- 
ing expenses. 

Rules  and  Regulations  issued  by  the  Housing  and  Home  Finance 
Agency  Governing  Relocation  Payments  under  Section  106(f)  of  the 
Housing  Act  of  19i|9,  as  amended,  include  the  following: 

"A.   Definitions. 

"5»   Business  Concern.   A  corporation,  firm,  partnership, 
individual  or  other  entity  engaged  in  some  type  of  busi- 
ness or  profession  necessitating  fixtures,  equipment, 
stock  in  trade,  or  other  tangible  property  for  the  carry- 
ing on  of  the  business  or  profession.   Non-profit  organi- 
zations and  institutions  such  as  churches  and  hospitals 
are  included. 

"6.   Property.   Tangible  personal  property,  excluding 
trade  fixtures,  machinery,  and  other  property  which  under 
state  or  local  law  is  identified  as  real  property,  but  in- 
cluding such  items  of  real  property  as  the  lessee  may  re- 
move by  virtue  of  a  previous  vn?itten  agreement  with  the 
lessor." 

The  San  Francisco  Municipal  Code  requires  the  issuance  of  a  li- 
cense for  the  operation  of  apartments,  hotels  and  rooming  houses. 
Section  1  of  said  Code  states  in  part  as  follows: 

"Permits  shall  be  issued  for  the  location  and  conduct  of 
the  businesses,  enterprises  or  activities  enumerated  here- 
after .  7"?" 

Section  86  of  the  Code  with  regard  to  apartment  houses  states 
in  part  as  follows: 

"Every  person,  firm,  partnership  or  corporation  maintain- 
ing, conducting  or  operating  an  apartment  house  shall  pay 
an  annual  license  fee  as  follows  ..." 


and 


".  .  .  an  apartment  house  shall  be  deemed  to  be  any  build- 
ing, or  portion  thereof,  more  than  one  (1)  story  in  height 
vhich  is  designed,  built,  rented,  leased,  let  or  hired  out 
to  be  occupied  or  v/  ich  is  occupied  as  the  home  or  resi- 
dence of  four  i^.)  or  more  families  living  independently  of 
each  other  and  doing  their  cooking  in  the  said  building." 


'-.')'■ 


«    '  I-  !.•■  *     >  ■ 
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Section  l60  of  the  Code  which  requires  a  license  for  an  hotel 
also  requires  a  license  for  a  rooming  house  vhich  contains  six  (6) 
or  more  guest  rooms.   This  section  states  in  part  as  follov;s: 

"For  the  purpose  of  this  section,  a  hotel  shall  be  deemed 
to  be  any  building  or  portion  thereof  containing  six  (6) 
or  more  guest  rooms  used  or  intended  or  designed  to  be 
used,  let  or  hired  out  to  be  occupied  or  vhich  are  occu- 
pied by  six  (6)  or  more  guests  ..." 

Section  21,  27  Cal.  Jur.  2d,  at  page  270,  states  as  follows: 

"Under  the  general  authority  derived  from  the  police  power 
to  license  businesses  and  occupations  as  a  means  of  regula- 
tion a  license  may  be  required  for  the  operation  of  an  inn 
or  hotel,  a  boarding,  lodging,  rooming  or  apartment 
house,  ..." 

The  case  of  Edwards  v.  City  of  Los  Angeles,  l+S  C.A.  2d,  62,  in- 
volved an  action  to  enjoin  a  prosecution  for  non-payment  of  a  li- 
cense tax.   The  Court  said,  at  page  68: 

"The  v;ords  used  in  the  ordinance  definitely  indicated  that 
a  license  shall  be  required  of  one  engaged  in  the  business 
of  renting  lodging  space  to  a  guest  or  roomer." 


and 


"It  is  the  business  of  renting  rooms  without  a  license 
v;hich  is  prohibitedj   the  type  or  form  of  structure  in 
vhich  the  business  is  conducted  is  merely  an  incident 
thereto." 


and 


"it  is  not  required  in  a  general  occupational  tax  ordi- 
nance, nor  in  the  section  thereof  here  in  question,  that 
the  legislative  body  should  enumerate  specifically  by 
title  or  name  every  possible  phase  of  the  business  of  rent- 
ing rooms  as  lodgings."   (Emphasis  ours). 

There  is  no  doubt  that  the  operation  of  an  apartment  house, 
hotel  or  rooming  house  is  a  business.   The  evident  purpose  of  the 
Code  is  to  require  a  license  tax  upon  those  engaged  in  the  business 
of  renting  rooms  for  the  lodging  accommodations  described  above. 

Therefore,  in  answer  to  questions  (a),  (b),  (c)  and  (d)  set 
forth  in  your  Request,  it  is  my  opinion  that  all  four  categories  are 
entitled  to  Relocation  payments,  as  operators  of  a  business,  under 
the  provisions  of  the  Housing  Act  of  19ij-9,  as  amended,  provided  the 
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operators  in  question  have  obtained  a  license  in  accordance  with  the 
requirements  of  the  San  Francisco  f.'unicipal  Code  and  are  not  operat- 
ing an  illegal  enterprise. 

You  are  advised  accordingly. 


Respectfully  submitto^, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Eugene  J.  Riordan,  Director 
The  Redevelopment  Agency  of  the 
City  and  County  of  San  Francisco 
5l2  Golden  Gate  Avenue 
San  Francisco,  California 


RJC/GEB 
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OPIIIION  NO.    121+6 
April  11;,    1958 


SUBJECT:      WATER  DEPARTrCNT :      VALIDITY  AND  AMPLICATION 
OP  RULE   8   OP  KATER   DEPARTffiNT   RULES  Al^ID 
REGULATIONS  RE  SERVICE   TO   CONSUMERS 


Dear  Sir: 

Your  request  for  opinion  on  the  above  subject  is  as 
follows: 

REQUEST 

"The   San  Francisco  Mater  Department   rate 
schedule   for  viater  service    as  established  by   the 
Public   Utilities   Commission  and  approved  by  the   Board 
of  Supervisors   fixes   rates   in  cents   per  hundred   cubic 
feet   for  water  delivered   to   a   consumer;      however, 
under   the    rules   and    regulations    governing  water   ser- 
vice   to    consumers    there   is    a  provision  under  certain 
conditions   for   combining   the   readings   of   several 
services  where   such   services   are  billed   to   one   con- 
sumer.       The   rules   and   regulations   are   approved  and 
adopted  by  the   Public   Utilities   Commission,   but    are 
not  referred   to   the  Board   of   Supervisors  under  Sec- 
tion 130   of   our  Charter   nor  does   the    Public    utilities 
adhere    to    the   other  rate    fixing   procedures   prescribed 
by  said  Section  I30   in  the   adoption  of   the   rules   and 
regulfl  tions, 

"It  has  occurred  to  me    that  Rule    B  of 
Section  "d"    of   the   Rules   and   Regulations   qualifies    the 
rate   schedule   and   actually  establish  a   different  rate 
than  fixed   in  the   schedule   without   proper  legal 
process, 

"May  I  have  your  opinion  as   to    the   legal 
application  of    said  Rule   8  under  these    circumstances 
and  whether  the  Viater  Department   is  legally  author- 
ized to   adjust   rates   under  said  Rule    8," 

OPINION 

Public  utilities,  for  their  security  and  convenience  and 
in  the  interests  of  efficient  service,  may  adopt  rules  and  regula- 
tions, if  reasonable,  lawful,  and  not  unjustly  or  improperly  dis- 
criminatory,   (I4.3  Am,  Jut,  597)   A  municipality  which  OT\'ns  its 
own  plant  may  establish  reasonable  rules,  the  same  as  a  private 
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company,    (12  McQuillln,  Municipal  Corporations  376) 

Discrimination  as  to  service  and  rates  may  be  based  uoon 
a  reasonable  classification,    (B 11 ton  Machine  Tool  Co.  v.  United 
Illuminating  Co.,  lLi.8  Atl,  337;   Pur  ant  v.  City  of  Beverly  Hills"," 
39  C.A.  2d  133T 

The  Public  Utilities  Commission  possesses  sufficient 
authority  to  adopt  rules  and  regulations  without  reference  to  the 
Board  of  Supervisors,   (Charter  Section  121;   Hart  v,  Landis,  103 
C.A,  2d  281).)   Further,  there  is  no  requirement  in  Charter  Section 
130  that  rules  and  regulations  of  the  Commission  be  submitted  to 
the  Board  of  Supervisors  for  approval. 


There  is  nothing  in  Rule  8  which  discloses  a  basis  for 
unreasonable  classification,  and  I  am  therefore  of  the  opinion 
that  properly  applied  the  rule  violates  no  portion  of  Charter 
Section  I30, 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TAT/MMD 


To:   Mr.  T.  N,  Bland 

Manager  of  Utilities 
Public  Utilities  Commission 
287  City  Hall 


i 


OPIHION  NO.  12l|7 
April  15,  1958 


SUBJECT:   REDEVELOPT.ENT  AGENCY  -  RELOCATION  OF  LAUNDRIES  IN 
DISTRICT  ^-OITED  COIIj'.ERCIAL. 


Dear  Sir: 

You  have  requested  my  opinion  on  the   follov/ing  matter: 

REQUEST 

"About  two  v;eeks  ago  Supervisor  Francis  lucCarty  phoned 
me  with  reference  to  certain  parties  who  owned  and  op- 
erated steam  laundries  within  the  '.estern  Addition 
Project  Area  A-1. 

"According  to  our  records  these  laundries  are  located 
as  follows: 

"Japanese  Laundry  -  Scott  "-  O'Farrell  Sts. 
Liberty    "       Geary  St.,  bet.  Divisadero  ';  Scott 
Baylacq    "       I863  O'Farrell  St. 
Chinese    "       Geary  between  Fillmore  -!:  Webster 

"The  owners  of  these  properties  for  the  purpose  of  in- 
quiry as  to  their  rights,  are  represented  by  T'r.  Henry 
Baylacq.   All  of  the  properties  are  enjoying  a  non- 
conforming use  even  though  some  of  them  are  in  a  commer- 
cial district.   In  the  City  Planning  Code  amended  and 
corrected  as  of  July,  19l|-7,  we  find  Section  5  'Commer- 
cial District'  stating: 

"'In  a  commercial  district  no  building  or  premises 
shall  be  used  and  no  building  shall  be  constructed  or 
altered  which  is  arranged,  intended  or  designed  to  be 
used  for  any  of  the  following  specified  industries  and 
uses:  .  .  .  (j)  Laundry.' 

"The  redevelopment  plan  for  the  ^Vestern  Addition  vhich 
was  approved  5/31/5^  by  the  Board  of  Supervisors  under 
the  heading  a.  Land  Use  Plan  and  2.  Commercial  Uses 
shows  the  following  types  of  commercial  uses  included 
in  the  redevelopment  plan  .  .  . 

"(c)  Community  Shopping  .  .  . 

Dry  cleaning  shop  in  connection  with  and  incident- 
al to  a  personal  service  establishment. 

Establishment  for  hand  ironing  only,  not  employing 
more  than  five  (5)  persons. 
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"Reverting  to  the  City  Planning  Code,  referring  to  Sec- 
tion 6  thereof  'Light  Industrial  District'  I  find  the 
follov.'ing  wording: 

"'In  a  light  industrial  district  no  building  or  premis- 
es shall  be  used  or  no  building  shall  be  constructed  or 
altered  which  is  intended  or  designed  or  intended  to  be 
used  for  the  following  specified  trade  industry  or  use. ' 

"Laundries  are  not  included  in  the  prohibited  uses, 
therefore,  it  can  be  construed  that  a  laundry  must  be 
in  a  light  industrial  district," 

0  F  I  I'l  I  0  N 

I  assume  from  the  facts  presented  that  the  laundries  in  ques- 
tion are  now  enjoying  a  legal,  non-conforming  use,  and  in  the  ef- 
fectuation of  the  Redevelopment  Plan  for  the  '"estern  Addition 
such  laundries  will  be  acquired  by  the  Redevelopment  Agency  and 
the  ovmers  thereof  v;ill  be  required  to  relocate  their  businesses. 

Section  5  of  the  City  Planning  Code,  (Part  II,  Chapter  II, 
San  Francisco  Municipal  Code),  entitled,  "Commercial  District", 
provides: 

"In  a  commercial  district  no  building  or  premises  shall 
be  used  and  no  building  shall  be  constructed  or  altered 
which  is  arranged,  intended  or  designed  to  be  used  for 
any  of  the  following  specified  industries  and  uses:  .  . 
(j)  Laundry." 

It  appears  from  your  request  that  the  Redevelopment  Plan  for 
the  '7estern  Addition,  as  adopted  and  approved  by  the  Board  of 
Supervisors,  contains  restrictions  similar  to  those  in  Section  5 
of  the  City  Planning  Code  as  to  the  type  of  uses  permitted  in 
areas  to  be  zoned  commercial  under  said  Plan, 

The  policy  of  the  law  is  the  gradual  elimination  of  non- 
conforming uses.   It  is  a  general  rule  that  the  right  to  a  non- 
conforming use  continues  only  so  long  as  the  use  continues  to  ex- 
ist in  fact  and  until  its  legal  termination.   (ixQuillin  Munici- 
pal Corporations,  3d  ed.  Vol.  8,  p.  1|88). 

The  purpose  of  zoning  is  to  crystallize  present  uses  and  con- 
ditions and  eliminate  non-conforming  uses  as  rapidly  as  is  con- 
sistent v/ith  proper  .safeguards  for  those  affected.   ( County  of 
Orange  vs.  Goldrlng,  121  Cal.  App.  2d  lU+2)  . 

In  my  Opinion  No,  23ij.,  dated  August  20,  1950,  I  held  that 
certain  launderettes,  vhich  by  the  nature  of  their  operations 
were  considered  to  be  laundries,  could  not  operate  in  a  comi'^ier- 
cial  district. 
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In  my  Opinion  No.  3kh;    dated  riarch  13,  1951,  I  held  that  a 
cleaning  plant  for  clothes  is  a  use  similar  to  a  laundry  and 
could  not  operate  in  a  commercial  district,  and  could  be  per- 
mitted only  in  a  light  industrial  zone  area,  in  a  heavy  industrial 
or  unrestricted  district. 

It  is  my  opinion  that  if  the  laundries  involved  are  relocated, 
it  ^11  be  necessary  that  they  relocate  in  a  district  zoned  light 
industrial,  heavy  industrial  or  unrestricted. 

If  such  laundries  desire  to  relocate  in  a  district  zoned  com- 
mercial, it  vidll  be  necessary  that  they  make  application  for  a 
change  in  zone  in  accordance  with  the  provisions  of  the  City 
Planning  Code. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Eugene  J.  Riordan,  Director 
The  Redevelopment  Agency  of  the 
City  and  County  of  San  Francisco 
5l2  Golden  Gate  Avenue 
San  Francisco,  California 


MG/GEB 


OPINION  NO.    121+8 
April   15,    1958 


SUBJECT:      DOG  NUISANCES   -   LEGISLATION   TO  PREVENT,    INCLUDING  REQUIRE- 
MENT   OP  A   LEASH. 


Dear  Sir: 


Your  request   is   before   me  as  follows: 

REQUEST 


"Several  requests   have  been  received  recently 
as   to  the  possible   enactment   of   legislation  to 
prevent   dog  nuisances.      The   latest   communica- 
tion received  is   that  of   January  2,   from  14rs, 
John  J.    Murray,   President   of   the  San  Francisco 
Women's  Chamber  of  Commerce,   requesting   on  be- 
half of  that   organization,    the  enactment   of   a 
leash  law. 

"Would  you  please   give  me  your  opinion  as  to 
the  possible   effectiveness  of  this   type   of 
legislation,    v,ihether   it    is   possible   of   enforce- 
ment  and   as  to  what  complications  might   arise 
therefrom." 


OPINION 


Your  request  asks  three  separate  questions.  Accordingly, 
I  will  treat  them  separately  in  this  Opinion. 

1.  You  ask  what  possible  effect  legislation  requiring 
the  dogs  be  kept  on  a  leash  would  have  in  preventing  dog  nuisances. 

There  is  at  present  an  existing  ordinance  which  covers 
the  subject  of  a  dog  comr.iitting  a  nuisance  on  any  street  or  other 
public  place.   This  ordinance  is  found  in  the  Municipal  Code,  Part 
II,  Chapter  V,  Section  l+O,  and  reads  in  part  as  follows: 

"(a)   No  person  having  the  right  and  ability  to 
prevent,  shall  knowingly,  or  carelessly  or  negli- 
gently, permit  any  dog  or  other  animal  to  commit 
any  nuisance  upon  any  sidewalk  of  any  public  street, 
avenue,  park,  public  square,  or  place  in  the  City 
and  County  of  San  Francisco." 
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In  view  of  the  provisions  of  this  ordinance,  there  appears 
to  be  no  need  for  the  legislation  since  the  purpose  sought  in  your 
Request  is  covered  by  the  existing  legislation. 

2.  The  second  question  posed  by  your  request  is  the 
possible  difficulty  of  enforcing  an  ordinance  requiring  all  dogs 
to  be  kept  on  leashes. 

The  requirement  that  all  dogs  be  kept  on  leashes 
would  present  some  problems  of  enforcement,  but  none  that  are 
insurmountable.   The  Police  Department  would  cite  the  owner  of  the 
dog  which  was  not  on  a  leash  for  violation  of  this  ordinance,  and 
the  owner  would  be  subject  to  the  criminal  penalty  for  having  vio- 
lated this  ordinance  in  allovring  his  dog  to  go  unleashed  on  the 
public  streets. 

3.  The  third  part  of  your  request  deals  viith  the  ques- 
tion of  complications  that  might  arise  from  an  ordinance  of  the 
type  requested. 

One  complication  which  might  result  from  the  enforce- 
ment of  such  an  order  is  that  the  Police  Department,  vjhich  could  not 
cite  the  dog  for  the  violation,  would  have  to  determine  the  ovmership 
of  the  dog  by  checking  the  license  number  through  the  Tax  Collector's 
Office.   This,  of  course,  presupposes  the  fact  that  all  dogs  would 
have  the  proper  license  tags  attached  to  their  collars.   The  Police 
Department  at  the  present  time  has  no  facilities  to  impound  unlicensed 
dogs  found  wandering  loose  on  the  streets,  and  would  be  forced  to 
call  upon  the  aid  of  the  Society  for  the  Prevention  of  Cruelty  to 
Animals  to  impound  the  dogs. 

It  should  also  be  here  noted  that  dogs  are  allowed 
to  wander  the  streets  if  properly  licensed,  as  evidenced  by  the 
fcllovang  language  found  in  Municipal  Code,  Part  II,  Chapter  V, 
Section  h[i\.,   which  reads  in  part  as  follows:- 

",.,.;   provided,  however,  that  except  as 
provided  hereinafter,  no  such  seizure  or  impound- 
ing shall  be  made  of  any  dog  led  by  a  string,  rope 
or  chain,  or  having  around  its  neck  or  leg  a  license 
tag  showing  that  such  dog  is  duly  licensed  as  required 
by  any  ordinance  of  the  City  and  County  of  San  Francisco," 
(Underlining  added). 

Whether  under  the  present  contract  with  the  Society  this  additional 
assignment  could  be  undertaken  by  the  Society,  without  additional 
financial  support  from  the  City,  could  only  be  determined  by  inquiry 
directed  to  the  Society  on  the  question. 
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In  addition  to  the   general  ordinance   cited  above,   there 
exists   in  the  Municipal   Code  an  ordinance   vjhich  requires   that   dogs 
be   on   a  leash  when  they   are   on  property  under   the    jurisdiction  of 
the   Park  and  Recreation  Commission  only, 

Vith  the    comments   that   I  have  made  relative   to  enforce- 
ment  and  possible    complications   arising   from  such   enforcement,   I 
wish  to   advise   you  that    an  ordinance,    along   the   lines  proposed  by 
you,   could  be   enacted  under  the   Police   Povjer   of   the   City,   with  the 
understanding  it   would   amend  Section  [ji|.  quoted  above   and   that   I 
shall   draw  such  an  ordinance   if,   after   you  have   considered  the 
facts  recited  here,   you  desire    that   one  be   prepared. 

Respectfully  submitted 


DION  R.    HOLM 
City  attorney 


Mr.    John  J,   Ferdon,   Member 

Board  of  Supervisors 

235   City  Hall 

San  Francisco  2,   California 


}il3K:BJlif 


OPINION  NO.  121^.9 
April  23,  1959 


SUBJECT:   CONTRACTORS,  ELECTRICAL,  NOT  LICENSED  BY  THE 
STATE,  VALIDITY  OP  LOCAL  LICENSING. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

R  E  1^  U  E  S  T 

"A  complaint  has  been  received  in  the  Bureau  of 
Building  Inspection  that  the  Lido  Electric  Company,  the 
Bertrand  Electric  Company  and  the  White  Star  Electric 
Company  are  operating  in  San  Francisco  in  violation  of 
the  Electrical  Code  and  should  be  denied  permits  to  do 
either  electrical  or  fixture  work  in  San  Francisco. 

"The  complaint  is  based  on  the  requirement  of  Section 
302(a)  and  Section  ij.01(a)  which  read  as  follows: 

"Section  302(a)  Licenses  Required.   It  shall  be  unlaw- 
ful for  any  person,  firm  or  corporation  to  engage  in, 
conduct,  contract  for,  or  carry  on  the  business  of  install- 
ing or  altering  electrical  work  or  fixture  work  in,  on,  or 
about  any  building  or  structure  in  the  City  and  County  of 
San  Francisco,  or  advertise  or  display  a  sign  or  otherwise 
hold  himself  or  itself  out  to  the  public  as  engaging  in, 
conducting  or  carrying  on  any  such  business,  unless  such 
person,  firm  or  corporation  is  a  holder  of  a  Contractor's 
License  issued  by  the  Contractor's  State  License  Board  of 
the  State  of  California  authorizing  him  or  it  to  perform 
such  work,  and  has  obtained  a  license  from  the  Tax  Collec- 
tor of  the  City  and  County  of  San  Francisco  and  pay  the 
required  license  fee  therefore. 

"Section  Lt.01(a)  Permit  Holder  to  be  Contractor  In 
Fact.   No  person,  firm  or  corporation  registered  as  a 
l^laster  Electrician  or  Specialty  Electrician  shall  file  an 
application  for  a  permit  to  do  or  install  or  cause  to  be 
done  or  installed,  any  electrical  or  fixture  work  in,  on 
or  about  any  building  or  structure  in  the  City  and  County 
of  San  Francisco,  unless  said  person,  firm  or  corporation 
is  in  fact  the  contractor  for  such  work.   The  person,  firm 
or  corporation  installing  the  electrical  or  fixture  work 
shall  contract  directly  with  the  person,  firm  or  corpora- 
tion owning,  leasing  or  renting  the  building  or  structure 
in  or  on  which  the  electrical  or  fixture  work  is  done  or 
installed.   The  Director  shall  have  the  power  to  cancel 
any  permit  found  by  him  to  be  issued  contrary  to  the  pro- 
visions of  this  section. 
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"The  White  Star  Electric  Company  was  Issued  ifester's 
Electrical  License  #214-9  in  1936  and  in  the  same  year, 
Bertrand  Electric  Company  was  issued  License  #319  and 
Lido  Electric  Company  was  Issued  i4aster's  Electrical 
License  #377»   These  licenses  were  issued  to  the  above 
contractors  after  passing  the  required  electrical  examin- 
ation given  by  the  Chief  of  the  Department  of  Electricity. 

"During  19l|.7»  it  was  determined  that  a  local  juris- 
diction could  not  require  a  contractor  to  be  licensed  by 
such  jurisdiction  when  the  contractor  held  a  valid  state 
license.   Eventually  all  but  the  three  above  named  contrac- 
tors operating  in  San  Francisco  have  obtained  a  State 
License  and  also  paid  the  required  city  license  fees, 

"in  1953»  "the  ElectrlcaLCode  was  amended  and  the 
requirements  for  registration  and  the  payment  of  registra- 
tion fees  was  deleted.   Certain  registration  fees  that  had 
been  collected  by  the  city  were  then  refunded  to  the  con- 
tractors.  The  three  contractors  mentioned  above  as  not 
having  State  Licenses  have  paid  no  fees  to  the  City  and 
County,  neither  have  they  paid  the  required  license  fee 
as  set  forth  in  Section  302(a)  of  the  Electrical  Code. 
Because  these  firms  have  no  State  Licenses,  the  License 
Bureau  of  the  Tax  Collector's  Office  has  not  collected 
the  City  and  County  License  fee. 

"Your  opinion  is  requested  on  the  following: 

"1.   Do  the  licenses  issued  to  the  Lido  Electric 

Company,  the  Bertrand  Electric  Company  and  the 
White  Star  Electric  Company  in  1936  have  legal 
status  and  may  these  three  contractors  do 
electrloal  work  in  San  Francisco  under  these 
licenses. 

"2.   Must  these  contractors,  under  the  provisions  of 
Sections  302(a)  and  i;01(a)  obtain  a  CIO  State 
License  in  order  to  do  electrical  work  in  San 
Francis cow 

"3«   Under  the  provisions  of  Section  302(a)  are  these 
firms  required  to  pay  a  City  and  County  license 
fee  even  through  they  are  not  in  possession  of 
a  valid  CIO  State  License. 

"ij..   Is  the  Tax  Collector's  Office  required  to  issue 
licenses  to  these  contractors  even  though  they 
have  no  State  License, 


order. 
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"5.   If  the  Tax  Collector's  Office  Issues  licenses 

to  these  firms  may  they  operate  in  San  Francisco 
under  such  licenses  and  the  licenses  issued  to 
them  by  the  Department  of  Electricity  in  1936. 

"6.   Is  it  the  official  duty  of  the  Superintendent 
of  the  Bureau  of  Building  Inspection,  acting 
through  the  Chief  Electrical  Inspector,  to 
ascertain  that  a  contractor  applying  for  a 
permit  is  not  only  licensed  by  the  City  and 
County  to  do  business  in  the  City  and  County 
but  also  duly  licensed  and  properly  qualified 
to  execute  the  kind  of  work  for  which  a  permit 
will  be  issued." 


OPINION 
I  will  answer  the  questions  set  out  in  your  request  in 


1»   No,  the  licenses  issued  by  the  City  in  193^  have  no* 
legal  status  and  can  confer  no  authority  on  the  firms  to  engage  in 
the  business  or  act  in  the  capacity  of  electrical  contractors.   The 
California  Business  and  Professions  Code,  Chapter  9,  prohibits  any 
person  from  engaging  in  the  business  or  acting  in  the  capacity  of  an 
electrical  contractor  without  first  having  obtained  a  state  license 
and  makes  it  a  misdemeanor  to  do  so  (Sections  7026,  7028  and  7030). 
It  has  been  held  that  the  state  law  has  fully  occupied  the  field  of 
regulation  of  electrical  contractors  to  the  exclusion  of  municipal 
regulation  and  that  a  municipality  is  incompetent  to  re:;.ulate  in 
this  field  other  than  for  revenue  only  and  for  the  enforcement  of 
local  regulations  as  to  quality  and  character  of  electrical  installa- 
tions,  (See  Agnew  v.  City  of  Los  Angeles,  110  C.A,  2d  612,  and 
Agnew  V.  City  of  Culver  City,  1[|.7  C.A,  2d  li+l^.. ) 

2.  The  firms  named  must,  before  they  can  legally  engage 
in  the  business  or  act  in  the  capacity  of  electrical  contractors, 
obtain  a  state  license  in  the  specialty  contractors  sub-classifica- 
tion C-10,   However,  the  source  of  this  requirement  is  in  the 
general  State  law  and  does  not  arise  under  the  provisions  of  Sections 
302(a)  or  l+OKa)  of  the  San  Francisco  Electrical  Code. 

3.  The  business  license  referred  to  in  Section  302(a), 
which  is  issued  by  the  Tax  Collector,  is  based  upon  the  provisions 
of  Section  200,  Part  III  of  the  Municipal  Code,  and  applies  only  to 
those  contractors  who  are  licensed  by  the  State.   The  individuals 
referred  to  in  your  request  are  not  required  to  pay  a  City  and  County 
license  fee  because  they  have  not  obtained  a  State  contractor's 
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license.   However,  this  does  not  mean  they  can  engage  In  the  electri- 
cal contracting  business.   To  engage  In  said  business  one  must  be 
possessed  of  a  State  contractor's  license  and  a  city  business 
license. 

k*     The  answer  is  "No.". 

5.  Since  the  answer  to  ij.  is  "No",  there  is  no  need  to 
discuss  the  question  proposed  here. 

6.  The  City's  general  licensing  requirements  which  are 
set  forth  in  Part  III  of  the  Municipal  Code,  require  any  contractor 
who  possesses  a  State  contractor's  license  to  have  a  general  busi- 
ness license  issued  by  the  Tax  Collector.   (See  Sec,  200,  Part  III, 
Municipal  Code.)   Section  302(a)  requires  that  the  Superintendent 
of  Building  Inspection  ascertain  that  this  City  license  has  been 
issued  and  that  the  individual,  firm  or  corporation  has  been  duly 
licensed  by  the  Contractors  State  License  Board,   The  Superintendent 
is  not  required,  after  a  prima  facie  showing  by  the  individual,  firm 
or  corporation  of  the  fact  that  he  possesses  the  State  license,  to 
make  any  inquiry  as  to  whether  or  not  the  individual,  firm  or  corpo- 
ration is  qualified  to  do  the  kind  of  work  for  which  a  permit  will 
be  issued.   The  Superintendent  must  assume  that  in  the  Issuance  of 
the  license  by  the  State  Board  this  matter  was  determined.   However, 
the  Superintendent  should,  in  the  course  of  inspecting  jobs  done  by 
contractors  who  are  licensed  by  the  State,  report  any  work  which  in 
his  opinion  is  being  improperly  done  by  this  contractor  and  see  that 
steps  are  taken,  if  he  deems  them  necessary,  to  bring  the  contractor 
before  the  State  Board  for  such  action  as  it  may  deem  proper. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr,  Sherman  P.  Duckel 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,  California 


JJT/BJVJ 


J 
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SUBJECT:   BARRETT  TAXICAB  PERMITS j  NUMBER  OP  PERMITS  REQUIRED 

FROM  THE  POLICE  COMMISSION  WHERE  BARRETT  WILL  OPERATE 
FIFTY  CABS  BUT  NOT  MORE  THAN  TWENTY  AT  ANY  ONE  TIME. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as  fol- 


lows: 


REQUEST 

"Barrett  Transportation,  Inc.  has  a  contract  with 
the  Public  Utilities  Commission  of  San  Francisco  to  pro- 
vide ground  transportation  by  taxicab  at  the  San  Francisco 
International  Airport.  Up  to  recently,  Barrett  Transporta- 
tion, Inc.  was  not  entitled,  under  this  contract,  after 
carrying  a  passenger  from  the  airport  to  San  Francisco,  to 
carry  passengers  from  San  Francisco  back  to  the  airport  on 
the  return  trip.  The  reason  was  that  they  had  no  permit 
from  this  city  to  operate  a  taxicab  within  the  city. 

"At  its  meeting  on  February  18,  1958,  the  Board  of 
Supervisors  passed  for  second  reading  Ordinance  No.  99-58 
amending  Article  I6,  Chapter  VIII  (Police  Code),  Part  II, 
San  Francisco  Municipal  Code,  dealing  with  the  regulation 
of  public  passenger  vehicles,  by  adding  thereto  Section 
1078 . 1 . 

"Section  IO78.I  provides: 

'(a)  Notwithstanding  the  provisions  of  Sections 
1075  to  1078,  inclusive  of  this  Article,  the 
Police  Commission  shall,  at  the  request  of  the 
Public  Utilities  Commission,  issue  a  special  non- 
transferable permit  to  transfer  passengers  for 
hire  from  any  point  within  the  City  and  County 
of  San  Francisco  to  the  San  Francisco  Inter- 
national Airport,  as  the  sole  and  only  destina- 
tion, to  any  person,  firm  or  corporation  holding 
a  contract  either  directly  or  by  subcontract, 
with  the  City  and  County  of  San  Francisco,  to 
provide  ground  transportation  by  taxicab  at  the 
San  Francisco  International  Airport.   Any  such 
permit  shall  expire  when  the  permittee ' s  contract 
right  to  provide  ground  transportation  by  taxicab 


Opinion  No.  I250 
April  23,  1958 
Page  2 


at  said  Airport  is  terminated,  from  whatever 
cause;  provided,  however,  any  such  permit  and 
all  rights  herein  granted  may  be  rescinded  and 
ordered  revoked  by  the  Police  Commission  for 
cause. 

'(b)  It  is  the  intent  of  this  Section  that  any 
person,  firm  or  corporation  to  whom  such  permit 
shall  issue,  and  its  officers,  agents  and 
employees,  shall  be  subject  to  the  same  regu- 
latory and  licensing  requirements,  as  though 
such  person,  firm  or  corporation  were  author- 
ized to  conduct  a  general  taxicab  business 
within  the  City  and  County  of  San  Francisco  and 
to  that  end,  any  person,  firm  or  corporation  to 
whom  such  a  permit  is  issued,  and  its  officers, 
agents  and  employees,  are  hereby  declared  sub- 
ject to  Sections  IO8O  to  IO8I,  inclusive,  and 
to  Sections  1115  to  1159^  inclusive,  of  this 
Article,  to  Sections  128  and  129  of  Article  2, 
Part  III  of  the  Municipal  Code,  and  to  all  other 
ordinances  of  the  City  and  County  of  San  Fran- 
cisco governing  the  operation  of  taxicabs;  pro- 
vided, hov;ever,  that  that  portion  of  Section  II38 
of  this  Article,  relating  to  the  carriage  on 
demand  of  any  person  to  his  announced  destina- 
tion within  the  City  and  County  of  San  Francisco, 
does  not  apply  to  any  permittee  under  this  Sec- 
tion. 


"In  accordance  with  the  terms  of  the  above  ordin- 
ance, the  Public  Utilities  Commission  at  its  meeting  on 
March  4,  1958,  adopted  Resolution  No.  17,948,  requesting 
the  Police  Commission  to  issue  a  special  non-transferable 
permit  to  Barrett  Transportation,  Inc. 

"Pursuant  to  the  resolution  adopted  by  the  Public 
Utilities  Commission,  the  Police  Commission  ascertained 
that  Barrett  Transportation,  Inc.  was  operating  a  total 
of  fifty  vehicles  providing  ground  transportation  by  taxi- 
cab  from  the  San  Francisco  International  Airport.   As  a 
result,  the  Police  Commission,  at  its  meeting  on  March  24, 
1958,  Issued  a  special  non-transferable  permit  to  Barrett 
Transportation,  Inc.  authorizing  the  company  to  operate 
fifty  vehicles  transporting  passengers  from  any  point 
within  the  City  and  County  of  San  Francisco  to  the  San 
Francisco  International  Airport  as  the  sole  and  only 
destination. 
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"Barrett  Transportation,  Inc.  now  advises  that 
while  they  operate  a  fleet  of  fifty  vehicles  trans- 
porting passengers  from  the  airport ,  and  while  it  is 
possible  that  during  the  day  each  one  of  their  cars 
will  have  occasion  to  pick  up  passengers  in  San  Fran- 
cisco, they  do  not  believe  more  than  twenty  will  be 
operating  in  the  city  at  any  one  time.   Therefore, 
they  request  that  our  permit  be  amended  so  that  it 
is  limited  to  twenty  taxicabs. 

"Section  128  of  Article  2,    Part  III  of  the  Munici- 
pal Code,  provides  in  part  as  follows: 

'Every  person,  firm  or  corporation  directly 
or  indirectly  operating,  running  or  driving 
for  commercial  purposes  on  the  public 
streets  of  the  City  and  County  of  San  Fran- 
cisco any  public  passenger  vehicle,  except 
railroad  cars,  shall,  after  first  obtaining 
a  permit  from  the  Police  Department,  which 
permit  must  be  represented  by  an  operative 
vehicle  for  which  a  current  city  license 
must  be  obtained,  pay  a  license  tax  therefor, 
as  follows: 

'For  each  such  vehicle  defined  in  Article  I6, 
Chapter  VIII  (Police  Code),  Part  II  of  the 
San  Francisco  Municipal  Code,  as  a  taxlcab, 
sedan  or  limousine.  Twenty  ($20.00)  Dollars 
per  annum. ' 

"(Underscoring  added.) 

"Section  128  further  provides  that  it  is  unlawful 
for  any  operator  of  a  vehicle  subject  to  the  license  tax 
to  operate  'any  such  vehicle'  upon  the  streets  of  this 
city  without  first  paying  said  license  tax;  and  that  the 
Chief  of  Police  shall  notify  the  Controller  and  Tax  Col- 
lector of  the  number  of  public  passenger  vehicle  permits 
in  effect  on  the  30th  day  of  June  of  each  year. 

"Since  all  of  the  fifty  Barrett  taxicabs  are  subject 
to  be  used,  and  will  be  used,  from  time  to  time,  in  carry- 
ing passengers  on  the  return  trip  from  San  Francisco  to 
the  airport,  it  v^fould  appear  to  the  Commission  that  the 
permit  issued  by  it  under  Section  IO78.I  must  cover  fifty 
taxicabs,  and  for  that  reason  the  Commission  should  deny 
the  request  of  Barrett  Transportation,  Inc.  to  amend  the 
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permit  heretofore  issued  by  it  from  fifty  to  twenty 
taxicabs . 

"The  Commission  therefore  requests  your  opinion 
as  to  whether  it  should  decline ,  for  the  reasons 
stated,  to  alter  the  existing  permit  as  requested  by 
Barrett  Transportation,  Inc." 

OPINION 

My  distinguished  predecessor,  the  Honorable  John  J.  0' Toole, 
on  January  8,  19^2,  also  had  occasion  to  construe  section  128  of  Art- 
icle 2,  Part  III  of  the  Municipal  Code,  in  an  opinion  addressed  to 
the  Tax  Collector.   That  opinion  held  that  the  license  fee  set  forth 
in  section  128  was  to  be  collected  for  every  cab  for  which  a  permit 
had  been  issued  and  which  was  properly  designated  as  an  "operative 
vehicle."   Conversely,  where  a  permit  covered  a  cab  which  was  in 
storage,  or  a  cab  which  was  not  in  existence,  there  was  no  "operative 
vehicle"  for  which  a  tax  could  be  collected. 

A  careful  review  of  section  128  and  the  problem  before 
Mr.  0' Toole  convinces  me  that  his  construction  was   correct.   Section 
128,  except  for  minor  changes  not  pertinent  to  the  question  presented 
in  your  request,  reads  the  same  at  the  present  day. 

Inasmuch  as  Barrett  Transportation,  Inc.  operates"  ...  a 
fleet  of  fifty  vehicles  transporting  passengers  from  the  airport,  and 
while  it  is  possible  that  during  the  day  each  one  of  their  cars  will 
have  occasion  to  pick  up  passengers  in  San  Francisco,  they  do  not 
believe  more  than  twenty  will  be  operating  in  the  city  at  one 
time.  .  .  "  (quotation  from  your  request),  it  would  appear  that 
Barrett  Transportation,  Inc.  has  fifty  "operative  vehicles,"  which 
will  be  used  to  provide  service  from  San  Francisco  to  the  airport. 
It  is  therefore  immaterial  that  no  more  than  twenty  vehicles  will  be 
operating  in  the  city  at  any  one  time. 

In  my  opinion,  based  on  the  facts  as  outlined  in  your 
request,  you  must  decline  to  alter  the  existing  permit. 

You  are  so  advised . 

Respectfully  ; submitted, 

DION  R.  HOLM 
MMD/WPB/TMO  City  Attorney 

To:  The  Police  Commission 

Hall  of  Justice 

San  Francisco,  California 
Attention:  Paul  A.  Blssinger,  President 
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SUBJECT:      ONE-WAY  STREETS,    MRiaNG  OP   STREET  AS   INDICATING 

ONE-WAY  STREET  AS  INCREASING  LIABILITY  OP  THE  CITY. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"The  suggestion  has  been  made  that,  as  a  convenience 
to  motorists,  the  legally  required  arrow  sign  designating 
a  one-way  street  be  supplemented  by  additional  indications 
that  can  be  provided  by  suitable  inexpensive  modifications 
of  the  painted  crosswalks. 

"If  we  adopt  the  suggestion,  we  will  do  so  only  to 
a  limited  extent,  that  is,  the  number  of  one-way  intersec- 
tions at  which  we  will  add  the  supplemental  indications 
will  constitute  but  a  small  fraction  of  the  total  of  such 
intersections. 

"While  we  view  and  propose  the  supplemental  Indications 
as  merely  a  convenience  for  the  public  and  not  as  a  safety 
measure,  I  would  like  to  know  if  the  absence  of  supplemental 
indications  at  a  particular  intersection,  after  we  had 
installed  them  at  others,  might  result  in  or  increase  tho 
liability  of  the  City  in  the  event  of  a  traffic  accident. 

"Your  advice  would  be  appreciated." 

OPINION 

California  Vehicle  Code  Section  i|65(b)  provides  as  follows: 

"Local  authorities  in  their  respective  jurisdictions 
shall  place  and  maintain  or  cause  to  be  placed  and  main- 
tained such  traffic  signs  and,  subject  to  the  provisions 
of  Section  L|.66,  such  stop  signs,  semaphores  and  control 
devices  upon  streets  and  highways  as  may  be  necessary  to 
indicate  and  to  carry  out  the  provisions  of  this  code  or 
local  traffic  ordinances  or  to  regulate,  warn  or  guide 
traffic."   (Emphasis  added.) 

Perry  v.  City  of  Santa  Monica,  I30  C.A.  2d  370,  was  an 
action  for  damages  against  the  city  as  a  result  of  a  collision  of 
vehicles  alleged  to  have  been  due  to  alleged  negligence  of  the  city 
in  failing  to  install  a  stop  sign  at  an  intersection.   The  court, 
at  page  37k-f    said: 
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"Subdivision  (b)  of  Section  i;65  does  not  compel 
local  authorities  to  place  signs  or  signals  at  a  particu- 
lar Intersection.   They  are  directed  to  place  them  upon 
streets  and  highways  'as  may  be  necessary. '   Clearly  the 
local  authorities  are  to  determine  when  a  sign  or  signal 
is  necessary  at  a  particular  intersection. 

"Bradshaw  v.  City  of  Seattle,  i;3  Wn.  2d  766  /261j.  P. 
2d  265/»  is  analogous.  A  Washington  statute  was  substan- 
tially Identical  with  subdivision  (b)  of  section  I4.65  of 
the  Vehicle  Code.   Construing  the  statute  the  Supreme 
Court  of  Washington  said  ( 26iJ.  P.  2d  270,  271): 

"'  .  .  .   In  the  absence  of  an  express  statute,  a 
municipality  cannot  be  held  liable  for  failure  to  erect 
warning  signs  or  barriers  to  apprise  travelers  of  extra- 
ordinary or  unusual  conditions  unless  the  danger  existed 
in  the  highway  itself.' 

"...  To  hold  that  the  city  had  the  affirmative 
duty  to  erect  stop  signs  at  the  intersection  in  question 
would  unduly  extend  the  scope  of  the  Public  Liability  Law 
and  go  far  toward  establishing  the  rule  that  a  municipality 
is  an  insurer." 

In  the  recent  case  of  Ross  v,  Atchison,  Topeka  &:  Santa  Fe 
Ry.  Co.,  ll|.l  C.A.  2d  178  at  190-191,  the  court  reaffirmed  and  follow- 
ed the  decisions  of  the  Perry  and  Bradshaw  cases  that  Vehicle  Code 
Section  l|.65(b)  does  not  compel  local  authorities  to  place  signs  or 
signals  at  a  particular  intersection  and  that  it  is  for  the  local 
authorities  to  determine  when  a  sign  or  signal  is  necessary  at  a 
particular  intersection. 

It  is  my  opinion  that  if  the  legally  required  arrow  sign 
designating  a  one-way  street  is  supplemented  by  additional  indica- 
tions at  some,  but  not  at  all,  one-way  intersections  within  the  City 
and  County,  no  liability  will  be  incurred  by  the  City  and  County  of 
San  Francisco. 


You  are  advised  accordingly. 


TO:   Department  of  Public  Works 
260  City  Hall 
San  Francisco  2,  California 

Attention:   Sherman  ?.  Duckel,  Director 

TFB/GEB 


Respectfully  submitted, 

DION  R.  HOLi-i 
City  Attorney 
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SUBJECT:   PARK  AND  RECREATION  LAND,  LEGALITY  OF  EXCHANGING 
FOR  OTHER  LAND  V/ITHOUT  SUBMITTING  TO  VOTERS  UNDER 
SECTION  1+1.1  OF  THE  CHARTER  AND  v.^ITHOUT  SUBMITTING 
TO  PUBLIC  BID  UNDER  SECTION  92  OF  THE  CHARTER 

Dear  Sir: 

I  have  received  tvro  communications  from  (1)  the  Clerk  of 
the  Board  of  Supervisors  and  (2)  ^.upervisor  James  Leo  Halley,  both 
dated  April  22,  1958,  concerning  File  No.  ^25-58.   These  communica- 
tions ask  my  advice  on  the  follovring  tvro  points: 

1.  The  legality  of  conveying  or  exchanging  property 
under  the  control  of  the  Recreation  and  Park 
Department  v/ithout  following  the  procedure  of 
referring  the  abandonment  of  the  property  to  the 
voters  for  approval  as  outlined  in  Section  1+1.1 
of  the  Charter. 

2.  Whether  it  is  proper  for  the  City,  where  the 
Board  of  Supervisors,  pursuant  to  Section  92 

of  the  Charter,  has  authorized  the  sale  of  land, 
to  enter  into  agreements  to  exchange  it  for 
other  land  without  first  offering  the  land  for 
sale  to  the  public  by  competitive  bidding. 

OPINION 

Question  ;/l.   In  answer  to  your  first  question,  an  exam- 
ination of  the  acquisition  of  the  land  in  question  sho^-rs  that  it 
v/as  conveyed  to  the  City  by  the  Bay  View  Land  Company  for  playground 
purposes  in  1933.   The  land  vras  placed  under  the  direction  of  the 
then  Recreation  Commission  and  later,  upon  the  consolidation,  came 
under  the  jurisdiction  of  the  present  Recreation  and  Park  Commis- 
sion.  Thus  at  no  time  was  this  land  ever  used  or  dedicated  as  a 
park  or  square,  and  accordingly  does  not  come  within  the  purview  of 
provisions  of  Section  i+Ll. 

In  195^  the  question  of  the  abandonment  of  a  portion  of 
Rolph  Playground  vras  considered  by  me  and  at  that  time,  in  Opinion 
No.  806,  I  advised  the  Recreation  and  Park  Commission  as  follows: 

"In  view  of  the  background  of  the  original 
purchase  of  Rolph  Playground  and  its  subsequent 
and  present  use,  the  provisions  of  section  ^+1.1 
of  the  charter  and  sections  38l+WO-'+62  of  the 
Government  Code  are  inapplicable  to  the  proposed 
abandonment  and  sale  of  the  property  here  in 
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question,  to  viit:  The  Rolph  Playground  area,  since 
the  same  is  definitely  not  a  'park'  or  'square'  but 
essentially  and  in  fact  a  'playground'. 

"In  conclusion,  then,  you  are  advised  that  it 
is  my  opinion  that  the  Rolph  Playground  area  may  be 
abandoned  as  such  and  the  property  sold  under  the 
provisions  of  section  92  of  the  charter." 

It  is  my  conclusion  that  the  facts  concerning  the  land  in 
question  are  identical  vrith  those  in  the  Rolph  Playground  opinion, 
and  accordingly  you  are  advised  that  Section  M-1.1  has  no  applica- 
tion. 

Question  ,f'2.   Your  second  question  covers  the  applica- 
bility of  Section  92  of  the  Charter  to  the  disposition  of  this  land. 
This  section,  after  providing  for  the  necessary  authorization  for 
the  sale  of  the  land  by  the  Board  of  Supervisors,  contains  an 
alternative  proposal  which  reads  as  follov;s: 

"The  director  of  property  may,  in  lieu  of  sale, 
arrange  for  the  trading  of  any  real  property  proposed 
to  be  sold  for  other  property  required  by  the  depart- 
ment in  charge  thereof,  on  the  recommendation  of  the 
officer,  board  or  commission  in  charge  of  such  property 
and  the  authorization,  by  ordinance,  of  the  board  of 
supervisors." 

An  examination  of  the  ordinance  and  the  facts  surrounding 
the  reason  for  the  proposal  contained  in  the  ordinance  shov;s  that 
the  City  is  exchanging  its  land  for  other  land,  and  since  the 
Director  of  Property  has,  pursuant  to  the  authority  quoted  above, 
the  right  to  arrange  for  the  trading  of  one  piece  of  property  for 
another,  it  is  entirely  proper  for  him  to  recommend,  as  he  has  done 
in  this  ordinance,  that  the  difference  in  the  value  between  the 
tv;o  pieces  of  property  be  adjusted  by  a  cash  payment.   The  City  is 
exchanging  M-0,000  square  feet  of  submerged  land  for  18,92?  square 
feet  of  filled  land  and  is  paying  to  the  private  party  the  differ- 
ence in  the  value  of  the  tv/o  parcels. 

If  the  above  facts  v;ere  the  only  ones  to  be  considered, 
I  vrould  advise  you  that,  legally,  there  is  nothing  to  prevent  the 
Board  of  Supervisors,  if  it  sees  fit  to  do  so,  from  adopting  this 
ordinance.   However,  as  a  result  of  your  inquiries,  I  have  dis- 
covered certain  other  facts  that  lead  me  to  the  legal  conclusion 
that  final  action  at  this  time  cannot  be  taken  on  this  ordinance, 
but  that  it  should  be  returned  to  committee  so  that  it  may  be 
reconsidered  in  light  of  these  additional  facts  which  I  will  set 
forth  herein. 


I 
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The  record  shoi.^s  that  the  appropriation  from  "hich  the 
money  is  to  be  taken  was  made  by  the  Board  of  oupervisors  by 
ordinance  No.  165-58  effective  April  3,  1958,  and  was  for  the 
"Acquisition  of  Land  Required  for  the  Bay  View  .tadium  and  Inci- 
dental Expenses  in  Connection  Therev/ith."  The  subject  ordinance 
as  written  comes  vrithin  the  purpose  of  this  appropriation,   rlow- 
ever,  the  record  shows  that  the  land  to  be  acquired  is  for  Oilman 
Playground  and  therefore  not  vrithin  the  purposes  of  the  appropria- 
tion.  Actually,  the  City  is  proposing  to  transfer  ^+0,000  square 
feet  of  unfilled  land  presently  ovmed  by  it  for  pla3'-ground  purposes, 
located  entirely  within  the  stadium  project  area,  for  18,927  square 
feet  of  filled  land,  located  outside  the  project  area,  which  is  to 
be  used  as  an  extension  of  the  Oilman  Playground.   hile  the  trans- 
fer, as  I  have  already  indicated,  could  be  accomplished  in  the 
manner  provided  by  this  ordinance,  the  payment  of  the  money  required 
may  not  be  from  the  appropriation  referred  to  in  the  ordinance. 

In  addition  to  the  above  I  find  that  the  ii'21,9^7,  which 
is  declared  in  the  ordinance  to  be  the  difference  in  the  value  be- 
tween the  two  parcels  of  land  to  be  exchanged,  actually  represents 
two  separate  items,  vrhich  do  not  appear  in  the  ordinance.   The 
appraisals  made  by  the  Director  of  Property  of  the  tiro   parcels  c  hov/ 
a  difference  of  ^10,92?.   This  is  the  only  amount  that  could 
properly  be  paid  as  part  of  the  exchange.   The  balance  of  o;il,020 
is  made  up  of  the  items  of  cost  for  filling  a  piece  of  City  cmed 
property  and  a  portion  of  a  street  within  the  Oilman  Playground 
area  and  cannot  be  included  in  an  ordinance  of  this  character. 

Accordingly,  as  I  have  stated  above,  it  is  my  opinion 
that  because  of  the  disparity  betv;een  the  facts  as  recited  in  the 
ordinance  and  the  actual  facts  as  outlined  herein,  the  ordinance 
should  be  returned  to  the  proper  committee  for  the  consideration 
and  preparation  of  the  necessary  repeal  or  amendment  of  the  subject 
ordinance  and  Ordinance  No.  165-58. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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SUBJECT:      VJHETHER   PERMIT  APPEAL   PROCEDURE   IS  APPLICABLE 

TO  RESOLUTION   OP  RECREATION  Al'TD   PARK  COl'IiHSSION 
DENYING   PERi^ilSSION   FOR    PLACE.iENT   OP   RIVER   BOAT 
"PORT   SUTTER"    IN  AQUATIC    PARK. 

Dear  Sir: 

I  have   received   your   following  request   for  advice: 

REQUEST 

"Barney  Gould,  after  a  denial  on  February  19,  1958, 
of  a  Permit  for  the  placement  of  River  Boat  Fort  Sutter 
in  the  Aquatic  Park,  appealed  the  denial  of  that  Permit 
to  our  Board  of  Permit  Appeals. 

"The  San  Francisco  Recreation  and  Park  Commission 
at  the  time  of  the  hearing  questioned  the  right  of  our 
Board  to  hear  this  appeal  as  a  case  not  being  within 
Section  39  of  the  City  and  County  Charter,   I  am 
enclosing  our  file  on  this  matter  together  with  our 
Minutes  of  the  hearing, 

"We  herewith  formally  request  an  opinion  as  to 
whether  or  not  the  San  Francisco  Board  of  Permit  Appeals 
has  jurisdiction  to  hear  this  appeal." 

OPINION 

We  note  initially  that  Charter  Section  l\.2   provides  that 
the  Recreation  and  Park  Commission  possesses  "complete  and  exclusive 
control,  management  and  direction"  of  parks,  playgrounds,  recreation 
centers  and  "all  other  recreation  facilities,  squares,  avenues  and 
grounds,"   (first  paragraph) 

In  the  same  section  (i^2),  the  seemingly  unlimited  measure 
of  "control,  management  and  direction"  granted  the  Commission  by  the 
language  quoted  is  made  subject  to  the  following  qualification: 
(fifth  paragraph) 

"The  commission  shall  not  lease  any  part  of  the  lands 
under  its  control  nor  permit  the  building  or  maintenance 
or  use  of  any  structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and  each  letting 
or  permit  shall  be  subject  to  approval  of  the  board  of 
supervisors  by  ordinance.  ',    \    »         (emphasis  added) 

I  must  conclude  that  the  "Fort  Sutter"  is  a  "structure" 
within  the  meaning  of  Section  ij.2,  and  I  borrow  from  my  Opinions 
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Number  7614-  (January  I4.,    195if)  and  Number  778  (January  22,  195ij-)  to 
buttress  such  conclusion.   In  No,  76i|.  It  was  held  that  the  charter 
reference  (Sec.  I|.2)  to  "any  structure"  required  that  a  broad  meaning 
be  attributed  to  the  designation  "structure",  and  it  was  also  noted 
that  by  judicial  decision  the  word  Included  fences,  poles  and  wires, 
advertising  signs,  a  flagstaff,  a  dog  house,  and  a  chicken  house. 

In  No.  778,  it  was  held  that  improved  roadways  in  Golden 
Gate  Park  were  "structures"  under  the  authority  of  cited  decisions; 
and  I  therein  referred  to  judicial  and  text  sources  which  hold  that, 
in  its  broad  connotation,  the  word  "structure"  includes  any  produc- 
tion or  piece  of  work  which  is  made  up  of  material  parts  and  portions 
put  together  by  human  exertion. 

It  seems  evident  from  the  file  submitted  with  your  request 
that  y\r»   Gould  did  not,  in  the  particulars  under  consideration,  seek 
a  lease  of  any  portion  of  the  lands  included  in  Aquatic  Park.  Indeed, 
had  his  unsuccessful  effort  before  the  Commission  Involved  an  attempt 
at  a  lease,  lack  of  reviewing  jurisdiction  in  your  board  would  be 
immediately  apparent,  for  it  is  plain  that  your  appellate  powers 
extend,  by  the  unambiguous  declarations  of  Charter  Section  39,  only 
to  matters  Involving  "permits"  or  "licenses". 

Viewing  I4r,  Gould's  application  to  the  Commission  as  being 
one  for  a  "permit"  to  place,  maintain  and  use  the  "Port  Sutter"  in 
Aquatic  Park,  it  is  my  opinion  that  the  Board  of  Permit  Appeals  is 
without  jurisdiction  to  entertain  the  purported  appeal  from  the 
negative  action  of  the  Commission. 

In  support  of  such  conclusion  I  point  out  the  language  of 
Section  14.2,  set  forth  above,  which  states  that  any  lease  or  permit 
granted  by  the  Commission  in  a  situation  such  as  presented  by  the 
Gould  application  "shall  be  subject  to  approval  of  the  board  of 
supervisors  by  ordinance."  In  my  Opinion  No.  778  I  held  that  the 
quoted  language  placed  within  the  province  of  the  Board  of  Super- 
visors the  power  to  review,  for  approval  or  disapproval,  the  entire 
agreement  between  the  Commission  and  the  apolicant  respecting  the 
use  of  park  properties.   I  expressly  reaffirm  that  conclusion  for 
the  purposes  of  our  instant  issue. 

The  foregoing  conclusion  seems  wholly  and  necessarily  in 
direct  contradiction  of  any  thesis  which  might  be  advanced  in  support 
of  reviewing  power  being  vested  in  the  Board  of  Permit  Appeals, 
Within  the  ambit  of  the  reviewing  jurisdiction  granted  your  board, 
you  are,  by  the  provisions  of  Charter  Section  39,  empowered  to 
"concur  in  the  action  of  the  department  authorized  to  issue  such 
license  or  permit";  or,  by  vote  of  four  of  your  members,  you  "may 
overrule  the  action  of  such  department  and  order  that  the  permit  or 
license  be  granted,  restored  or  refused." 
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Our  Instant  "Fort  Sutter"  situation  Involves  not  only  a 
"department"  (Recreation  and  Park)  from  which  the  permit  sought 
would  issue,  or  from  which  an  order  for  denial  would  emanate,  but, 
by  virtue  of  the  plan  established  by  Section  l\.2,    as  noted,  the  Board 
of  Supervisors  is  required  to  legislate,  i.e.,  approve  by  ordinance, 
before  that  department  would  be  authorized  to  issue  such  permit,   I 
am  unable  to  reconcile  that  factor  with  any  concept  of  a  co-existing 
power  of  review  in  the  Board  of  Permit  Appeals.   Scanning  the  obvious 
intention  of  Section  39,  we  must  deduce  that  it  purposes  to  endow 
your  Board,  within  the  domain  of  your  appellate  jurisdiction,  with 
power  to  finally  and  effectively  determine  (save  for  the  possibility 
of  judicial  review  in  the  courts)  questions  involving  issuance  and 
non-issuance  to  local  permits  and  licenses.   It  is  obvious  that  such 
purpose  for  plentltude  of  power  is  completely  frustrated  by  the 
circumstance  of  ultimate  supervisorial  control  over  the  permit  proce- 
dure provided  for  by  Section  i|2.  Any  adjudication  by  your  Board 
purporting  to  overrule  the  Commission  by  ordering  the  issuance  of 
the  permit  would  be  aborted  by  the  fact  that  such  order  could  not 
control  or  affect  the  legislative  discretion  of  the  Board  of  Super- 
visors, which  is  empowered  to  approve  or  disapprove  such  permit  as 
your  Board  would  direct  the  department  to  issue.   Hence,  I  am 
impelled  to  conclude  that  Section  ij.2  prescribes  a  clear  exception  to 
the  otherwise  general  povjer  of  your  Board  to  entertain  an  appeal  and 
to  overrule  a  department  which  has  denied  an  application  for  a 
permit.   It  is  unimaginable  that  the  electorate  intended  to  vest  the 
Board  of  Permit  Appeals  with  power  to  perform  a  useless  and  meaning- 
less act. 

By  a  parity  of  reasoning,  your  Board  would  not.  In  my 
judgment,  possess  reviewing  jurisdiction  solely  for  the  purpose  of 
concurring  with  the  Commission  in  rejecting  the  permit  application. 
It  cannot  be  assumed  that  your  Board  was  intended  to  have  jurisdic- 
tion to  concur  in  the  denial  while  lacking  jurisdiction  to  overrule 
the  denial  and  to  order  the  permit  to  issue.   By  the  plain  language 
of  Section  39,  such  appellate  jurisdiction  as  is  therein  given  is 
meant  to  be  entire;  and  the  conclusion  that  your  Board  lacks  power 
to  overrule  makes  mandatory  the  sequel  conclusion  that  it  lacks 
power  to  concur. 

In  light  of  the  foregoing,  you  are  advised  that  the  Board 
of  Permit  Appeals  has  no  jurisdiction  to  exercise  respecting  the 
purported  appeal  under  consideration. 

Respectfully  submitted, 

DION  R.  HOLM 

City  Attorney 
TO:   i4r.  Clarence  J.  VJalsh 

President,  Board  of  Permit  Appeals 

Room  227  City  Hall 

San  Francisco  2,  California 


OPINION  NO.  12Sk 
April  29,  1958 


SUBJECT:   COMPENSATION  IN  LIEU  OF  VACATION  FOR  COUNTY  OFFICER; 
CLAIM  OF  ESTATE  OF  SHERIFF  DAN  GALLAGHER. 

Dear  Sir: 

This   office  is   in  receipt   of  your  request   for  an  opinion 
as  follows: 

REQUEST 

"Sheriff  Matthew  C.    Carberry  has   filed   with  me   a 
Request  for  Compensation  in  Lieu  of  Vacation   (Con- 
troller's Form  0-102  I4.-56  5M)  ,    on  behalf   of   the    late 
Sheriff  Dan  Gallagher,    a   copy  of  which  is   enclosed. 

"Please   advise  me   if   the   City  is   legally  obligat- 
ed  to  make   this  payment," 

OPINION 

Originally  the   authority   for  granting   to   City   employees 
and  officers  vacation  rights  was   contained   in  Section  151   of   the 
Charter  and   read   as  follows: 

"...   Every  person  employed   in  the   city   and 
county   service    shall,    after  one   year's   service,    be 
allowed   a  vacation  with  pay  of  two  calendar  weeks, 
annually,    as   long   as  he   continues  in  his   employment." 

Section  151  of  the   Charter  is   a  general    section  dealing  with  the 
method   of   setting   salaries   of  officers   and   employees  other  than 
groups  and    crafts,    operators   of  the  Municipal  Railway  and  police 
and   fire.      This   section  contains  the   following    sentence;      "Compen- 
sation specified  in  this   charter  shall  not    be   subject   to    the  provi- 
sions  of   this    section."      The    compensation  of  the    sheriff  as  well  as 
other  elective  officers  was  originally   specified   in  the  Charter 
and    consequently  was  not  governed   in  any  way  by   the  provisions   of 
Section  151.      In  1914-6  Section  l5l  was   amended   in  effect  by  the   adop- 
tion of  Section  151.I  which  reads   as   follows: 

"Notwithstanding   any  other  provisions  or  limita- 
tions of  this  charter,    the   compensations   of  all   elec- 
tive  and   appointive   officers   of    the    city   and    county, 
except  members   of   the   board   of    supervisors   and   of 
other  boards   and   commissions,    the    superintendent   of 
schools   and   members   of   the   several  ranks   of   the  police 
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and  fire  departments,  shall  be  fixed  In  accordance 
with  the  salary  standardization  provisions  of  this 
charter." 

Thus   from  I9I4.6   to    1951  the   portion  of  Section  l5l  quoted   above   re- 
garding vacations   applied   to   the    sheriff  as   one   of   the   elective 
officers   covered  by  the   provisions   of  Section  l5l«l.     Vacation 
payments  have  been  held   to  be   a  part   of  a  City   employee's   rate   of 
pay   or  compensation.      (See  Adams  v.    City   and   County   of  San  Fran- 
cisco,   9I4.  C.A.    2d  586   and  Tevis~v"s.    City   and   County   of  San  Fran- 
cisco, 43  Cal.    2d   190.)      Consequently  the   office   of   sheriff  was 
covered  by  the  vacation  provisions   of  Section  151. 

In  1951,    Section  151  was   amended  by   striking  out   the 
language  quoted   above   referring   to  vacations.      Section  I5l«i4-  was 
added   at   the    same  time   and   reads  as  follows: 

"Every   person  employed  in  the  city   and   county 
service    shall,    after  one   year's   service,    be   allowed 
a  vacation  with  pay   of  two  calendar  weeks,    annually, 
as   long   as  he   continues  in  his   employment,   provided 
that,    after  five  years'    service   every  person  so   em- 
ployed   shall  be   allowed,    as   long   as  he   continues  in 
his   employment,    a  vacation  with  pay  of  fifteen  days, 
annually,    calculated  as  hereinafter  provided.      For 
the   purpose   of   computing  vacation  time,    each  employee 
shall  be   considered   to  work  five   days   each  week   and 
holidays   occu_rlng  within  any   such   five   days   shall  be 
considered   as  working   days.      For  the   purpose   of  com- 
puting vacation  pay,    no   employee    shall  be   considered 
to  work  more   than  five   days   each  week   and   pay   for 
holidays  occurring  on  any  of   such  fifteen  days    shall 
be   computed   on  a   straight   time  basis.     Vacation  pay 
for  employees  working   less  than  five   days    each  week 
shall  be   computed  proportionately.      The   time   when 
vacations   are   taken    shall  be   at   the  convenience   of 
the   department  with  due    regard   for  seniority." 

This   addition  of  Section  I5l«i4-  to   the  Charter  made   only   one   basic 
change   in  the   raatter  of  vacations  which  was  to  peiTnit  persons   in 
the   employ  of  the  City  who  have   served  more   than  five  years   to    re- 
ceive  a  vacation  of   15  working   days  a  year  and   defines  what   consti- 
tutes a  work  week  for  the  calculating   of  these   15   days.     The    first 
part   of  Section  l5l»i]-  is   a  verbatim  statement   of  the   language   ori- 
ginally  contained  in  Section  l5l»      Consequently,    the   amendment   to 
Section  151   and    the    addition  of  Section  iSl^k  to   the  Charter  should 
not  be   construed   as  changing  vacation  rights  of  persons  employed   in 
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the  City  except  as  to  those  employed  for  a  period  of  five  years  or 
more  and  as  to  them  it  gave  them  more  annual  vacation.   This  amend- 
ment which  added  Section  l5l»U-  to  the  Charter  insofar  as  the  vaca- 
tion rights  of  persons  employed  by  the  City  is  in  the  nature  of  a 
codification,  and  not  a  new  enactment,  of  the  existing  language  of 
the  Charter  for  purposes  of  easier  amending  and  indexing. 

The  State  Constitution  in  Article  XI,  Section  8|-  grants 
plenary  power  to  a  city  and  county,  which  has  drafted  its  charter, 
in  accordance  with  the  provisions  of  Section  8  of  Article  YJ. ,    to 
fix  the  compensation  of  all  county  officers  whose  salaries  are  paid 
by  the  City  and  County,   San  Francisco  has  adopted  a  Charter  pur- 
suant to  Article  XI,  Section  8,  and  accordingly  possesses  this 
plenary  power  over  county  officers.   As  already  pointed  out,  the 
courts  have  construed  vacation  payments  to  be  a  part  of  the  compen- 
sation of  persons  employed  in  the  City  and  County  service  and  conse- 
quently the  City  and  County  under  the  plenary  power  quoted  above 
may  and  has  the  authority  to  fix  a  paid  vacation  period  for  the 
sheriff  or  any  other  county  officer, 

I  am  well  aware  of  the  common  law  doctrine  that  an  offi- 
cer legally  in  possession  of  his  office  is  entitled  to  the  emolu- 
ments of  that  office  so  long  as  he  continues  as  an  incumbent  there- 
of, and  that  there  is  no  authority  for  withholding  any  of  his  com- 
pensation so  long  as  he  has  not  abandoned  the  office  nor  been  re- 
moved therefrom  in  accordance  w ith  statutory  law.  This  right  to 
the  compensation  continues  even  though  he  may  not  be  discharging 
the  duties  thereof. 

However,  I  have  found  no  judicial  or  text  authority  which 
discusses  the  application  of  such  rule  respecting  anything  other   .  . 
than  an  issue  involving  an  officer  who  is  alive  and  occupying  or 
claiming  the  right  to  occupy  the  office.   Hence,  such  coiimon  law 
doctrine  would  appear  to  be  of  neutral  effect  regarding  our  present 
problem,  which,  in  my  opinion,  is  governed  by  the  constitutional 
and  charter  provisions  above  discussed. 

Accordingly,  I  advise  you  that  under  the  situation  caused 
by  the  untimely  death  of  Dan  Gallagher,  his  estate  is  entitled  to 
a  cash  payment  in  lieu  of  his  earned  vacation. 

Nothing  herein  should  be  construed  to  be  advice  to  you 
that  a  claim  of  any  other  officer,  elective  or  appointed,  to  such 
an  in  lieu  cash  payment  is  authorized  unless  the  facts  are  identical 
to  those  disclosed  in  your  present  request.   Kindred  problems,  if 
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and  when  presented,  will  require  separate  consideration. 
You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R,  HOLM 
City  Attorney 


TO:   MR.  HARRY  D.  ROSS 
CONTROLLER 
109  City  Hall 
San  B'rancisco  Z,    California 
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SUBJECT:   RIGHT  TO  RECOVER  FROM  RESPONSIBLE  RELATIVES  C,R 
HEIRS  THE  COST  TO  THE  CITY  FOR  RECOVERING  DEAD 
BODIES  AND  THE  SUBMERGED  VEHICLES  IN  WHICH  SUCH 
BODIES  ARE  FOUND. 

Dear  Sir: 

This  office  Is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Finance  Committee  has  recommended  enactment 
of  an  ordinance  which  contemplates  appropriation  of 
$1,000  from  the  Emergency  Reserve  Fund  for  contractual 
services  in  the  Coroner's  Office.   The  specific  services 
involved  are  those  of  a  deep  sea  diving  company  in  the 
recovery  of  bodies  known  to  be  trapped  in  vehicles  sub- 
merged in  the  bay.   Provisions  of  the  Government  Code 
make  it  the  responsibility  of  the  Coroner  to  recover 
and  take  possession  of  such  bodies. 

"The  Finance  Committee  will  appreciate  your 
advising  it  whether  or  not  the  costs  of  recovering 
such  bodies  and  the  vehicles  incidentally  involved, 
can  be  recovered  by  the  City  from  responsible  relatives 
or  heirs." 

OPINION 

The  costs  referred  to  in  your  request  are  not  recoverable 
from  responsible  relatives  or  heirs. 

The  Coroner  has  the  duty  to  investigate  the  cause  of  death 
as  set  forth,  in  part,  in  Government  Code  section  27^91:   "It  shall 
be  the  duty  of  the  Coroner  to  investigate  or  cause  to  be  investi- 
gated, the  cause  of  death  of  any  person  reported  to  the  Coroner  as 
having  been  killed  by  violence,  or  who  has  suddenly  died  under  such 
circumstances  as  to  afford  a  reasonable  ground  to  suspect  that  his 
death  has  been  occasioned  by  tjie  act  of  another  by  criminal  means, 
or  who  has  committed  suicide,  and  of  all  deaths  of  which  the  provi- 
sions of  the  Health  and  Safety  Code  make  it  the  duty  of  the  Coroner 

to  sign  certificates  of  death "   He  is  entitled  to  custody 

of  the  remains  until  he  has  completed  the  autopsy  or  medical 
investigation.   Refer  Health  and  Safety  Code  Section  7102  and  an 
opinion  of  my  predecessor  Number  256,  September  I8,  1928. 

The  duty  to  recover  the  body  would  devolve  upon  the 
Coroner  and  any  ex^-ense  incidental  thereto  would  be  allocable  to 
the  office  of  the  Coroner.   The  same  would  apply  to  recovery  of  the 
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automobile^  as  it  would  be  incidental  to  recovery  of  the  body. 
There  is  no  responsibility  upon  relatives  or  heirs  to  compensate 
the  Coroner's  Office  for  expenses  in  connection  with  recovery  of 
the  body  or  automobile.   Refer  opinion  of  my  predecessor. 
Number  451a,  May  19,  1931. 

You  are  advised  accordingly. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Robert  J.  Dolan, 
Clerk, 

Board  of  Supervisors, 
Room  235.  City  Hall 
San  Francisco  2,  California, 


EBK/TJB 


Opinion  No.  12^6 
April  30,  1958 


SUBJECT:  MALPRACTICE  INSURANCE  --  COVERAGE  NOT  REQUIRED  K)R  MEDICAL 
DIRECTOR  OP  HEALTH  SERVICE  SYSTEM. 


Dear  Sir: 
follows : 


This  office  is  in  receipt  of  a  request  for  an  opinion  as 

REQUEST 


"The  Health  Service  Board  at  its  regular  meeting  of 
March  20,  I958  approvecJ  a  motion  to  request  your  Opinion  on 
the  following  matter: 

"The  Health  Service  System  carries  a  malpractice  insur- 
ance policy  covering  the  Medical  Director  and  the  Physical 
Therapist,  primarily  because  of  the  operation  of  the  Physio- 
therapy Department  of  the  Health  Service  System.   The  Health 
Service  Board  has  authorized  closure  of  the  Physiotherapy 
Department  and  in  view  of  the  closure  of  this  Department, 
in  your  Opinion,  should  the  malpractice  Insurance  be  contin- 
ued for  the  Medical  Director  in  the  operation  of  the  Health 
Service  System?" 

OPINION 

In  view  of  the  statement  that  the  Health  Service  System  con- 
templates the  discontinuance  of  the  Physiotherapy  Department,  the 
opinion  contained  herein  is  based  upon  the  assumption  that  such  action 
will  become  a  fact. 

The  Medical  Director  neither  treats,  prescribes,  nor  oper- 
ates upon  any  member  of  the  Health  Service  System  as  a  physician 
acting  for  or  in  behalf  of  the  Health  Service  System.   The  Medical 
Director's  authority,  power  and  duties  under  Charter  Section  172.1. 9 
contemplate  an  administrative  officer  and  in  no  way  even  imply  a 
physican  practicing  medicine  for  the  Health  Service  System. 

_   While  the  Medical  Director  could  possibly  have  been  sued  for 
a  physiotherapy  accident  while  the  Physiotherapy  Department  was  in 
operation,  such  Department  being  discontinued,  he  will  run  no  further 
risk  of  such  suit. 

sarv  in  hlht'ifnr^luT r'^t^^^'^^^i,''^   Insurance  coverage  will  be  neces- 
??f?  n"  ^^Jalf.of^the  City  and  County  of  San  Francisco,  or  the  Med- 
ical Director  in  this  particular  field. 

Respectfully  submitted, 

WJB/GEB  DION  R.  HOLM 

To:  Walter  E.Hook.M.D.  City  Attorney 

Medical  Director 

Health  Service  System 

61  Grove  St., Suite  305 


OPINION  NO.  1257 
May  1,  1958 

Dear  Sir; 

as  followsf  ^^  "^^"-^^  ^"  ^"  ^^^^^P^  °^  y°^  request  for  an  opinion 

OPINION 
Section  142  of  the  Charter  reads  as  follows: 

excepting  .  !   (5)'^sS?h^l??,**'®  """^i  service  commission, 

follows:   ''^'■""^"'  provisions  of  Section  19  of  the  Charter  are  as 
appointed  brthe°Lvor'"oi'°?H  ^"?  each  board  and  nn...l..... 

snfn.^have'^^o^^gs'^L"  ■dut°Ls°\^rr"oi!oi;sr^'^^  ''  ^"^^  °'-"*'--- 


a 
b 
[c 
Jd 
,e 
[f 

(g 


executlvi  ?S  ^e^'^hf  admUfPiS;;  a  superintendent,    or  other 
chartepnd  shail^Ll^d  ^^l^  t^^sS^^^'^^^^ 
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Therefore,  it  follows,  from  the  reading  of  the  two  per- 
tinent sections  of  the  Charter  that  the  Executive  Secretary  of  the 
Commission  on  Equal  Employment  Opportunity  is  specifically  exempted 
from  the  civil  service  requirements  of  Section  142  of  the  Charter. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM, 
City  Attorney. 


TO:   MR.  WILLIAM  L.  HENDERSON 

Personnel  Director  and  Secretary 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 


GPA/BJW 


OPINION  NO.  1258 
May  16,  1958 


SUBJECT:   AUTO  WRECKERS,  VALIDITY  OF  LICENSE  REQUIREMENTS 
OP  SECTIONS  1235  AND  1237  OF  THE  POLICE  CODE 


Dear  Sir : 
as  follows 


This  office  is  in  receipt  of  your  request  for  opinion, 
REQUEST 


"At  the  present  time  we  are  requiring  auto  wreckers 
of  San  Francisco  to  comply  with  the  provisions  of  Sections 
1237  and  1235  of  the  Police  Code. 

"Such  requirement  has  been  challenged  by  an  auto 
wrecker,  who  contends  that  Chapter  9  of  the  Vehicle  Code, 
Insofar  as  auto  wreckers  are  concerned,  has  superseded 
our  local  ordinances.   As  authority  therefor,  he  has 
cited  the  following  cases: 

"Horwith  vs.  City  of  Fresno,  74  Cal.  App.  2d 
443. 

"Lynch  vs.  City  of  Los  Angeles,  ll4  Cal.  App. 
2d,  150,  which  was  an  action  to  enjoin  the 
enforcement  of  a  city  ordinance  requiring  pay- 
ment of  a  $100  yearly  fee  and  the  posting  of 
a  surety  bond  where  the  plaintiff  was  already 
licensed  by  the  state.   An  Injunction  granted 
by  the  trial  court  was  affirmed. 

"City  and  County  of  San  Francisco  vs.  Boss, 
83  Cal.  App,  2d  445.   Agnew  vs.  City  of  Culver, 
147  Cal.  App.  2d,  l44,  and  Collins  vs.  Priest, 
95  Cal.  App.  2d,  179,  wherein  it  was  held  that 
a  licensing  requirement  upon  a  plumber  licensed 
by  the  state  was  not  justified. 

"I  would  therefore  appreciate  an  opinion  from  you  as 
to  whether,  in  view  of  Chapter  9  of  the  73hicle  Code,  auto 
wreckers  are  required  to  have  a  municipal  permit. 

"Your  assistance  in  this  matter  is,  as  ever,  greatly 
appreciated." 

OPINION 

Licensing  and  regulation  of  junk  dealers  is  a  proper 
exercise  of  governmental  power.   (45  ALR  2d  p.  1394)   In  upholding 
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such  regulations,  California  courts  have  taken  the  view  that  muni- 
cipal action  under  the  police  power  is  necessary  and  proper  in 
light  of  the  tendency  of  junk  yards  to  become  repositories  for 
stolen  goods.   (Gospel  Army  v.  Los  Angeles  (19^5)^  27  Cal.  2d  232, 
163  P.  2d  704,  app.  dismd.,  331  U.  S7W57   91  L.  ed  I662,  675  S. 
Ct.  1428;  Block  v.  Board  of  Police  Comrs.  (1952),  110  Cal.  App.  2d 
67,  242  P.  2a~68;  People  v.  Sevel  (1953),  120  Cal.  App.  2d  Supp.  907, 
261  P.  2d  359.) 

Sections  1235  through  1238  of  the  Police  Code  (Chapter 
VIII,  Part  II,  Municipal  Code)  provide  that  dealers  in  second-hand 
automobiles  or  automobile  accessories  are  required  to  keep  records 
of  purchases  and  sales,  make  reports  to  the  Chief  of  Police,  obtain 
permits,  and  pay  a  regulatory  fee. 

Chapter  9,  Division  3,  California  Vehicle  Code,  relates 
to  the  registration  of  motor  vehicles  by  automobile  wreckers,  pro- 
viding for  special  plates,  certificates  of  dismantling,  means  of 
transfer  of  title,  required  records,  and  concomitant  fees. 

Analysis  of  the  Vehicle  Code  and  the  ordinance  here 
discussed  discloses  no  local  legislative  departure  from  the  Calif- 
ornia Constitutional  concept  set  forth  in  Section  II,  Article  XI, 
that  a  city  and  county  may  make  and  enforce  within  its  limits  all 
such  police  regulations  as  are  not  in  conflict  with  general  laws. 
Sections  24o  through  248  of  the  Vehicle  Code,  governing  registration 
of  automobiles  by  wreckers,  are  applicable  generally  throughout  the 
state,  but  they  do  not  purport  to  occupy  the  field  in  which  the 
ordinance  operates,  and  there  is  nothing  therein  which  conflicts 
with  ordinance  provisions.   (See  City  Attorney's  Opinions  No.  1190, 
September  30,  1957,  and  No.  II87,  August  9,  1957,  discuss.-ng  cases 
cited  in  your  request  for  opinion.) 

You  are  accordingly  advised  that  auto  wreckers  are  required 
to  have  a  municipal  permit. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Francis  J.  Ahern 
Chief  of  Police 
Hall  of  Justice 
Kearny  and  Washington  Streets 
San  Francisco  8,  California 

OIW/TJB 


Ho.    1253-A 
May  20,   1958 


Mr*   Trying  S,   Fosenblatt,   Chairman 

Advisory  Board  of  the  Community 

Hantal  Health  Service 

Central  Of floe 

Department  of  Public  Health 

101  Grove  Street 

San  Francisco  2,   California 

Dear  Mr.  Rosenblatt: 

Pursuant  to  your  request,  an  analysis  has  been  made  of 
the  legal  status  of  members  of  the  Advisory  Board  of  the  Community 
Mental  Health  Service. 

The  activity  of  said  Board  may  properly  be  described  aa 
the  performance  of  duties  which  are  Incidental  and  ancillary  to  the 
ultimate  performance  of  lawmaking  functions  by  the  legislative  body. 
Such  duties  Involve  the  Interchange  of  information,  the  assembling 
of  data,  and  the  formulation  of  proposals  to  be  placed  before  the 
Board  of  Supervisors. 

While  it  may  ultimately  be  determined  that  the  positions 
here  considered  do  not  measure  up  to  so  high  a  standard  as  that  of 
an  office,  it  la  oqr  opinion  that  the  incumbents  thereof  should 
assume  that  they  do  for  purposes  of  compliance  with  charter  requiro- 
nents. 

The  Charter  provides  that  an  officer  must  obtain  permission 
of  the  Mayor  and  the  .5oard  of  Supervisors  if  he  absents  himself  from 
the  State.  (Section  6)   It  also  prohibits  conflicting  activity  on  the 
part  of  officers  (Section  222),   although  the  precise  application  of 
this  statutory  admonition  will  rest  upon  particular  circumstances 
tempered  by  the  consideration  that  the  offices  here  discussed  are 
wholly  advisory  in  nature. 

I  will  be  pleased  to  serve  the  members  of  the  AdvisozT^  Board 
at  any  time  and  offer  best  wishes  for  their  program. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


OIW 


OPINION  NO.  1259 
Hay  22,  1958 

SUBJECT:   PURCHASE  OF  UNIFORMS  FOR  UATCHMEN  AT  PUBLIC  LIBRARY 

Dear  Sir; 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  f ollov;s ; 

REQUEST 

"The  Library  Commission  has  requested  that  a  study 
be  made  of  the  possibility  of  having  the  tv;o  (2)  C-152 
V/atchmen,  employed  in  the  Public  Library,  v;ear  uniforms 
vihile  on  duty. 

"Therefore,  v/e  feel  it  necessary  to  ask  your  opinion 
on  the  following  matters: 

"Whether  these  uniforms  may  be  purchased  with 
funds  of  the  city  and  county,  and 

"VJhether,  if  public  funds  are  not  available, 
these  Watchmen  can  be  required  to  purchase 
uniforms  to  be  v7orn  in  the  performance  of 
their  duties  when  at  the  time  of  their  employ- 
ment it  was  not  within  the  purview  of  the 
conditions  of  that  employment. 

"Your  opinion  on  these  matters  will  be  greatly 
appreciated  and  should  be  very  useful  in  the  resolution 
of  this  problem." 

OPINION 

In  ans^'/er  to  your  first  question,  both  my  predecessors 
and  I  have  had  the  question  of  the  purchase  of  uniforms  for 
employees  of  the  City  and  County  of  San  Francisco  presented  to  us 
on  several  occasions  in  the  past.   In  each  such  case  the  advice  to 
the  departments  has  been  that  no  public  funds  could  be  used  for 
this  purpose.   (See  opinion  of  City  Attorney  George  Lull,  August  31, 
1916,  opinion  of  City  Attorney  John  J.  0' Toole,  No.  289,  March  27, 
1929,  and  my  opinion  No.  761  in  1953  and  No.  9^5  in  195>  )  My 
opinions,  supra,  concluded  that  the  use  of  public  funds  in  the  pro- 
curement of  uniforms  v;ould  constitute  an  increase  in  the  compensa- 
tion of  the  employees  to  whom  the  uniforms  were  to  be  furnished. 
This  same  reasoning  v/ould  apply  to  the  instant  case  since  the  effect 
of  furnishing  the  uniforms  to  the  employees  in  question  would  be  to 
relieve  them  of  the  obligation  of  purchasing  the  clothing  which 
they  are  presently  required  to  wear  \fhile  discharging  duties  of 
their  position. 
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The  v;ages  and  salaries  of  miscellaneous  employees  are 
annually  set  pursuant  to  the  provisions  of  Section  151  of  the 
Charter.  Any  increase  above  the  maximum  provided  therein  could  not 
be  authorized  by  an  appropriation  of  the  Board  of  Supervisors. 

Ivithout  going  into  the  elaborate  steps  followed  in  the 
setting  of  salaries  and  wages  as  provided  in  Section  1 51 »  suffice 
it  to  say  that  this  section  is  based  on  the  premise  that  the  com- 
pensation of  city  employees  shall  be  fixed  in  substantial  parity 
with  the  wages  and  salaries  paid  in  other  public  agencies  and 
private  employment  for  similar  or  substantially  similar  duties. 
The  setting  of  a  wage  or  salary  constitutes  a  legislative  act,  and 
under  the  provisions  of  Section  l5l  the  Board  of  Supervisors  acts 
legislatively  v/hen  it  adopts  a  salary  standardization  ordinance 
and  provides  the  rate  of  pay  for  the  positions  recited  therein. 
No  subsequent  act,  legislative  or  otherv/ise,  which  would  increase 
the  rate  provided  in  the  ordinance,  either  directly  through  the 
payment  of  cash  or,  in  lieu  of  that,  furnishing  clothing  to  be  v/orn 
in  the  discharge  of  the  duties  of  the  position,  may  be  made  by  the 
Board  of  Supervisors  or  the  department  head. 

Therefore,  it  is  my  conclusion,  and  you  are  so  advised, 
that  the  compensation  of  miscellaneous  employees  other  than  groups 
or  crafts  is  fixed  pursuant  to  the  provisions  of  Section  151?  and 
additional  funds  may  not  be  appropriated  which  could  be  used  to 
purchase  uniforms  for  C-152  V/atchmen  assigned  to  the  Library. 

In  ansv;er  to  your  second  question,  employments  in  civil 
service  are  subject  to  Charter  provisions  and  amendments  thereto. 
The  manner  in  vrhich  an  employee  must  dress  is  for  the  department, 
bureau  or  commission  in  charge  to  determine,  bearing  in  mind  that 
promulgated  regulations  must  meet  the  test  of  reasonableness. 
Section  19  of  the  Charter,  which  recites  the  authority  of  boards 
and  commissions,  provides  in  part  as  follows: 

"...  each  board  and  commission  appointed  by  the 
mayor  .  .  .  shall  have  powers  and  duties  as  follows: 

"(a)  To  prescribe  reasonable  rules  and  regulations 
not  inconsistent  v;ith  this  charter  for  the  conduct  of 
its  affairs,  for  the  distribution  and  performance  of  its 
business,  for  the  conduct  and  government  of  its  officers 
and  employees,  ..." 

If  the  Library  Commission  determines  in  the  exercise  of 
the  discretion  placed  upon  it  by  the  Charter,  that  it  is  in  the 
best  interest  of  the  city  and  county  and  the  public  that  the  C-152 
l/atchmen  at  the  Main  Library  would  render  more  efficient  service 
if  they  were  identifiable  by  virtue  of  a  uniform  garb,  it  could 
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properly  enact  such  a  rule  under  the  authority  of  Section  19,  supra. 
The  enactment  of  such  a  rule  v/ould  require  the  incumbents  of  the 
position  to  acquire  the  necessary  uniforms  at  their  o\m   expense, 
just  as  they  are  at  present  required  to  purchase  the  clothing  they 
wear  while  on  duty. 

Accordingly,  I  advise  you  that  the  Library  Commission  has 
authority  under  Section  19  of  the  Charter  to  make  and  enforce  a 
rule  which  would  require  the  persons  occupying  the  position  of 
C-152  V/atcliman  to  procure  uniforms  at  their  ovm  expense. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  L.  J.  Clarke 
City  Librarian 

San  Francisco  Public  Library 
Civic  Center 
San  Francisco  2,  California 


OIW/BJW 


OPINION  NO.  1260 
May  2i:,  1S^58 


SUBJECT; 


Dear  Sir; 


follows 


RIGHT  OF  POLICE  OFFICER  TO  SALARY  WHERE  HE  WAS  OFF 
DUTY  SIX  MONTHS  AND  THEREAFTER  SUSPENDED  FOR  PERIOD 
OP  ONLY  TWO  MONTHS;  POLICE  OFFICER  V/ARREN  R.  MALONEY. 


This  office  is  in  receipt  of  request  for  opinion  as 


REQUEST 

"The  below  facts  regarding  Police  Officer  Warren  R. 
Maloney  are  submitted  for  your  information: 

4/12/57  In  compliance  with  the  provisions  of  Rule  12  of 
the  Rules  and  Regulations,  the  Chief  of  Police 
suspended  Police  Officer  Warren  R.  Maloney  from 
duty  without  pay  pending  hearing  before  the 
Police  Commission  on  charges  to  be  filed  against 
him  as  the  result  of  being  arrested  for  viola- 
tion of  Sections  20?  and  245  of  the  Penal  Code. 

4/18/57  Charges  against  Officer  Maloney  were  filed  in 
the  office  of  the  Police  Commission. 

4/22/57  The  Police  Commission  set  Officer  Maloney 's 
hearing  for  May  6,    1957. 

5/2/57   Letter  received  from  James  Martin  Maclnnis, 

attorney  representing  Officer  Maloney,  reques- 
ting that  his  hearing  before  Commission  be 
continued  until  such  time  as  the  criminal  charges 
pending  against  the  officer  v/ere  adjudicated. 

5/6/57   Police  Commission  orders  hearing  continued  until 
June  3,  1957. 

5/31/57  Officer's  attorney  requests  further  continuance 
in  writing  as  criminal  charges  still  pending. 

6/3/57   Commission  continues  hearing  until  July  8,  1957. 

7/5/57   Attorney  for  Officer  requests  another  continuance 
in  writing  until  July  25,  1957. 

7/8/57   Commission  grants  continuance  until  July  29^  1957. 

7/23/57  Attorney  Maclnnis  requests  another  continuance 
by  letter  as  criminal  case  not  completed. 
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7/29/57  Commission  continues  hearing  until  September 
3,  1957. 

8/9/57   Officer  Maloney  acquitted  of  criminal  charges 
in  Superior  Court. 

9/3/57   Officer  Maloney 's  trial  held  before  Police  Com- 
mission. 

9/10/57  Police  Commission  finds  Officer  Maloney  guilty 
of  two  charges  and  not  guilty  of  one  and  orders 
him  suspended  from  duty  without  pay  for  a  period 
of  one  rnontj:!  on  each  violation  for  which  found 
guilty^  the  suspensions  to  run  consecutively  and 
to  commence  April  12j  1957^  the  date  of  his 
original  suspension  by  the  Chief.   Officer  Maloney 
was  further  ordered  to  report  to  the  Chief's 
Office  at  8:00  A.M.,  September  11,  1957^  for 
restoration  to  duty. 

"The  Police  Department  is  now  in  receipt  of  a  request 
from  Attorney  James  Martin  Maclnnis  that  it  approve  the  pay- 
ment to  Officer  Maloney  of  his  salary  from  June  12,  1957  to 
and  including  September  10,  1957^  the  period  between  the  end 
of  his  suspension  by  the  Commission  and  his  restoration  to 
duty. 

"In  view  of  the  above  facts,  the  Police  Commission  re- 
quests an  opinion  from  you  as  to  whether  or  not  Police 
Officer  VJarren  R.  Maloney  is  entitled  to  pay  for  the  period 
June  12th  to  September  lOth,  1957>  in  view  of  the  fact  that 
the  Commission,  in  suspending  him  as  a  result  of  his  convic- 
tion on  two  of  the  charges  filed  against  him,  ordered  that 
he  be  suspended  for  a  total  period  of  two  months;  said  sus- 
pension to  be  retroactive  to  April  12,  1957j  the  date  of 
his  original  suspension,  whereas  he  was  actually  suspended 
from  duty  without  pay  from  April  12th  to  September  lOth, 
1957^  inclusive,  pending  his  hearing  before  the  Police  Com- 
mission." 

OPINION 

The  record  as  recited  in  your  request  shows  the  police 
chief  and  the  commission  followed  the  procedure  set  forth  in  the 
Charter  and  the  rules  and  regulations  of  the  police  department  in 
the  handling  of  this  matter. 

On  April  12,  1957  the  chief,  acting  pursuant  to  the 
provisions  of  Rule  12,  suspended  Maloney  pending  the  Commission's 
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hearing  on  the  charges  to  be  filed  against  him  for  alleged  viola- 
tion of  certain  sections  of  the  Penal  Code.   Thereafter,  in  accor- 
dance with  Rule  323j  the  chief,  within  one  week,  filed  the  charges 
with  the  commission  and  the  commission  set  the  hearing  thereon  for 
May  second,  which  date,  in  accordance  with  Rule  222(d),  was  not  less 
than  six  days  after  the  service  of  the  charges. 

During  the  period  between  April  12  and  May  6  Maloney  was 
off  the  payroll  of  the  City  and  County  of  San  Francisco  pursuant  to 
the  authority  of  the  chief  and  the  commission  to  make  what  is  gener- 
ally referred  to  as  an  administrative  suspension  pending  a  hearing 
on  the  charges.   Had  this  case  taken  its  usual  course  Maloney 
would  have  been  tried  on  May  6,  and  the  commission  would  have  render- 
ed its  decision  thereafter  and  recited  therein  whatever  punishment, 
if  any,  they  felt  was  v;arranted  by  the  evidence  produced  at  the 
hearing.   However,  due  to  the  intervening  acts  of  Maloney,  through 
his  attorney,  the  actual  hearing  was  not  conducted  until  September 
3,  when,  as  recited  in  the  request,  he  was  found  guilty  on  two 
counts  and  suspended  thirty  days  on  each  to  run  consecutively 
beginning  April  12,  which  was  the  beginning  date  of  his  original 
suspension  by  the  chief. 

There  is  no  question  that  during  the  period  from  April 
12  to  May  6  Maloney  was  under  a  suspension  pursuant  to  the  authori- 
ty of  the  rules  and  regulations  of  the  Police  Department,  to  which 
I  have  already  alluded.   The  chief  and  the  commission  had  acted 
promptly  in  setting  the  hearing  on  the  charges  and  except  for  the 
requests  for  continuances  of  this  hearing,  the  matter  would  have 
been  disposed  of  in  May.   The  requests  so  made  upon  behalf  of 
Maloney  by  his  attorney  can  be  treated  as  being  in  the  nature  of 
applications  for  leaves  of  absence  without  pay,  since  the  true  im- 
port of  such  requests  was  to  implore  a  continuation  of  his  suspen- 
ded, non-duty  status.   Those  requests,  which  were  granted  by  the 
Commission  in  each  instance,  clearly  constituted  waivers  of  whatever 
right  Maloney  was  afforded  by  law  to  a  trial  before  the  Commission 
within  a  reasonable  time  after  the  disciplinary  proceedings  were 
instituted.   In  short,  any  delays  in  those  proceedings  were  directly 
of  Maloney 's  own  making.   During  said  entire  period  of  his  volun- 
tarily induced  non-duty  status,  no  salary  rights  could  accrue  to 
him  by  reason  of  the  rule  expressed  in  Charter  Section  150  (fifth 
paragraph)  to  the  effect  that  "No  officer  or  employee  shall  be  paid 
for  a  greater  time  than  that  covered  by  his  actual  service." 

Consequently,  Maloney  is  not  entitled  to  any  compensation 
for  the  period  in  question  since,  by  his  own  action  through  the 
communications  received  from  his  attorney,  he  effectively  rendered 
himself  unable  to  resume  his  position  in  the  department  and  indica- 
ted that  he  vjas  not  ready  or  willing  to  report  for  duty. 
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I  understand  that  it  has  become  the  practice  of  your 
department  to  require,  in  all  cases  where  continuances  of  disci- 
plinary hearings  are  requested,  that  the  police  officer  file  a  for- 
mal application  for  leave  without  pay.  This  practice  should  be 
continued  so  that  the  employee  is  fully  aware  of  the  effect  of  his 
request. 

Respectfully  submitted. 


DION  R.  HOLM, 
City  Attorney, 


TO:   PAUL  A.  BISSINGER,  President 
The  Police  Commission 
Hall  of  Justice 
San  Francisco  8 


BJW/WPB 


OPINION  NO.  1261 
Itey  27,  1958 

SUBJECT:   WHETHER  ORDINANCE  REGULATING  OPERATION  OP  REAL 
PROPERTY  RENTAL  AGENCIES  MAY  BE  ENACTED,  OR 
WHETHER  STATE  HAS  COMPLETELY  OCCUPIED  THIS  FIELD. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as 


follows: 


REQUEST 


"The  Police  Committee  of  the  Board  of  Supervisors 
has  before  it  for  consideration  a  proposed  ordinance 
which  contemplates  regulating  the  operation  of  real 
property  rental  agencies  in  San  Francisco.  A  copy  of 
the  proposed  legislation  is  attached. 

The  eommittee  respectfully  requests  that  you  advise 
it  whether  or  not  the  enactment  of  such  legislation  falls 
within  the  power  of  the  Board  of  Supervisors.   This  request 
is  motivated  by  the  Committee's  awareness  that  certain  pro- 
visions of  the  State  Business  and  Professions  Code  regulate 
the  activities  of  real  estate  brokers  and  similar  occupations 
which  brings  up  the  question  of  whether  or  not  the  State  has 
fully  occupied  the  field  or  has  permitted  the  existence  of 
an  area  which  is  subject  to  local  legislation  such  as  the 
attached  proposal." 


"PROPOSED  ORDINANCE  GOVERNING  THE  OPERATION  OF  RENTAL 
AGENCIES  IN  THE  CITY  AND  COUNTY  OF  SAN  FRAi^CISCO 

"Sec.  PERMITS  REQUIRED:  It  shall  be  unlawful 

for  any  person,  firm,  or  corporation  to  collect  fees  or 
other  considerations  from  prospective  tenants  when  acting 
in  the  capacity  of  rental  agents  for  those  prospective 
tenants  or  supplying  them  with  a  list  of  vacancies,  unless 
issued  a  permit  by  the  police  department  pursuant  to  the 
terms  of  this  code. 

Exclusion  of  permit  requirement:  Not  to 
be  included  in  the  scope  of  this  code  are  those  persons, 
firms  or  corporations  who  charge  only  the  owner,  landlord 
or  their  representatives  for  services  rendered,  and  do  not 
in  any  way  assess  the  prospective  tenant  for  those  services. 
Any  organization  v/hich  makes  rental  vacancy  information 
available  v/ithout  charge  to  the  prospective  tenant  shall 
be  excluded  also  from  the  provisions  of  this  code. 
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"Sec.  SCHEDULE  OF  FEES:  A  schedule  of  maximum 

fees  to  be  charged  and  collected  in  the  conduct  of  the 
rental  service  must  be  filed  with  the  police  department  in 
order  to  obtain  a  police  permit  to  operate. 

This  same  schedule  of  fees  must  be  posted 
in  each  room  of  the  rental  service  frequented  by  prospective 
tenants.  This  schedule  must  be  at  least  ^-8  square  inches 
in  area  and  contain  no  type  smaller  than  12  point. 

"Sec.  SCHEDULE  CHANGES:  Proposed  changes  in 

the  fee  schedule  must  be  filed  v/ith  the  police  department 
and  be  conspicuously  posted  in  the  place  of  business  for 
not  less  than  seven  days  in  advance  of  the  contemplated 
change. 

"Sec.  PLACEMENT  FEE:  Fees  shall  be  collected 

from  a  prospective  tenant  only  when  that  person  is  placed 
in  a  mutually  satisfactory  rental  through  the  efforts  of 
the  rental  service. 

"Sec.  REGISTRATION  FEE:  No  registration  fee 

may  be  charged  the  prospective  tenant  by  the  person,  firm 
or  corporation  engaged  in  rental  service.  Registration 
fee  is  defined  as  a  charge  contracted  between  the  rental 
agency  and  the  prospective  tenant  solely  to  make  the  services 
and  information  of  that  agency  available  to  the  individual. 
This  includes  the  prohibition  of  the  sale  of  lists  primarily 
designed  to  enumerate  rental  vacancies  for  a  fee,  without 
any  further  guarantee  to  the  purchaser  of  being  placed  in 
a  satisfactory  rental. 

"Sec.  VALID  LISTING  ORDER:  A  bona  fide  listing 

order  must  have  ^een  obtained  orally  or  in  writing  from  the 
landlord  or  his  representative  before  it  can  be  placed  in 
the  files  of  the  rental  service. 

"Sec.  VACAl^CY  CHECK:  l/ithin  a  2^-hour  period 

prior  to  advertising  a  rental  listing  in  a  newspaper,  the 
rental  service  shall  verify  the  availability  of  the  vacancy. 
For  Sunday  and  Monday  advertisements  2l+-hour  verification 
period  vrill  be  based  on  the  newspaper  deadline  rather  than 
the  publication  date. 

Prior  to  dispatching  each  prospective 
tenant  to  a  vacancy,  the  agency  must  verify  the  fact  that 
such  rental  unit  is  available  and  that  such  qualifications 
peculiar  to  the  prospective  tenant  -  as  children,  pets  - 
are  acceptable  to  the  owner  or  his  representative. 


•  •  V  I ' ,'  -  ■  - 
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"Sec.  LISTING  ADVERTISEMENTS:  Any  descriptive 

'For  Rent'  listing  the  rental  service  runs  in  a  nev;spaper 
or  other  publication  must  be  a  specific  one  and  not  a 
general  or  group  type  listing. 

"Sec.  IDENTITY  IN  ADVERTISING:  All  advertise- 

ments of  a  rental  service  by  means  of  cards,  circulars, 
signs,  letterheads,  receipts,  etc.  shall  contain  the 
licensed  name  and  address  of  the  agency. 

In  the  case  of  nev/spaper  or  other  publi- 
cation advertising,  the  words  'Fee  When  Placed'  shall 
appear." 

OPINION 

Rental  agencies,  such  as  those  defined  in  the  proposed 
ordinance,  are  licensed  and  regulated  under  the  comprehensive 
scheme  set  forth  in  the  California  Real  Estate  Lav/.   (Part  1, 
Division  k^   Business  and  Professions  Code,  particularly  Sections 
10131  and  10132;  Dyer  v.  VJatson  (1953)  121  C.A.  2d  8^+,  262  P.  2d 
873;  18  Ops.  Atty.  Gen.  I9ll 

Provisions  of  said  general  law  provide  for  suspension  or 
revocation  of  licenses  in  the  event  a  licensee  makes  substantial 
misrepresentations,  makes  false  promises,  takes  secret  or  undis- 
closed commissions,  fails  to  reveal  full  amount  of  compensation, 
kno\7ingly  advertises  any  false  statement  or  representation  concern- 
ing his  business,  or  pursues  any  other  conduct,  whether  of  the 
same  or  a  different  character  which  constitutes  fraud  or  dishonest 
dealing.   (Sections  IOI76  and  10177,  Business  and  Professions  Code) 
The  purpose  of  the  Real  Estate  Act  is  the  protection  of  the  public, 
and  the  primary  function  of  the  act  is  to  allov;  only  those  persons 
to  operate  as  real  estate  brokers  and  salesmen  v/ho  are  honest, 
truthful,  and  of  good  reputation.   (California  Employment  Stabili- 
zation Commission  v.  Morris  (19^6)  28  C.  2d  512,  172  P.  2d  h97) 

Supplementary  regulations  relating  to  "advance  fee  rental 
agents,"  a  class  vrhich  includes  all  of  those  agents  mentioned  in 
both  paragraphs  of  definition  in  the  proposed  ordinance,  require 
that  such  brokers  closely  supervise  rental  salesmen,  be  aware  and 
familiar  with  the  operation  and  listing  of  all  advance  fee  rentals 
in  the  office,  and  approve  all  listings  of  places  for  rent  and  all 
listings  of  prospective  tenants.   Advance  fee  rental  agents  must 
enter  into  a  written  contract  with  each  prospective  tenant,  which 
contract  shall  clearly  state  upon  what  conditions  the  service  is 
to  be  furnished,  the  type  of  rental  to  be  furnished,  that  said 
property  is  then  available,  and  the  conditions,  if  any,  under  which 


OPINION  NO.  1261 
May  27,  1958 
Page  k 


the  fee  is  refundable.  A  prescribed  receipt  for  any  fee  collected 
together  with  an  exact  copy  of  the  contract  for  services  is  to  be 
given  the  prospective  tenant.  Additionally,  it  is  required  that 
any  list  of  addresses  given  a  prospective  tenant  must  indicate  the 
address  of  the  property,  a  brief  description  thereof,  and  the 
amount  of  the  monthly  rental.  A  registry  of  advertisements  must  be 
prepared  in  specified  form  and  no  addresses  of  prospective  rentals 
are  to  be  furnished  unless  specific  authorization  to  offer  said 
property  for  rent  is  obtained  from  the  owner  or  his  authorized 
agent.  All  of  the  records  mentioned  must  be  maintained  for  three 
years  and  held  open  to  inspection  by  the  Real  Estate  Commissioner. 
(Article  17,  Title  10,  Gal.  Adm.  Code,  enacted  pursuant  to  Sections 
18080,  10176.2,  and  11001,  Business  and  Professions  Code) 

Turning  nov;  to  a  relation  of  the  proposed  ordinance  terms 
with  those  of  general  lavr  hereinbefore  set  dovm,  immediate  conflicts 
emerge.  The  proposed  ordinance  classification  of  rental  agencies  is 
at  variance  vrith  that  of  state  law  (Section  2850,  Title  10,  Cal. 
Adm.  Code),  particularly  in  the  matter  of  exclusions. 

The  proposed  ordinance  requires  that  there  be  a  posted 
and  submitted  schedule  of  "maximum  fees,"  that  fees  may  be  collect- 
ed only  in  the  event  that  agency  services  achieve  a  "satisfactory 
rental"  for  the  prospective  tenant,  and  that  no  "registration  fee" 
is  to  be  exacted  in  any  circiomstance.   State  law,  contrariwise, 
demands  that  each  broker  display  a  prescribed  sign  (Section  IOI6I+, 
Business  and  Professions  Code),  but  does  not  purport  to  regulate 
charges  for  services  rendered  except  to  provide,  in  comprehensive 
detail,  for  preliminary  disclosure  of  all  contractual  elements  to 
the  prospective  tenant.   (Article  I7,  Title  10,  Cal.  Adm.  Code) 

That  a  valid  listing  order  be  obtained  is  a  duplication 
of  Section  2856,  Title  10,  Cal.  Adm.  Code,  and  the  balance  of  pro- 
visions in  the  proposed  ordinance  either  duplicate  or  impose 
additional  requirements  for  broker  activity  already  regulated  in 
the  wisdom  of  the  State  Legislature. 

Inescapably,  my  conclusion  must  be  that  the  proposed 
ordinance  invades  a  legislative  field  which  is  fully  occupied  by 
State  law,  conflicts  therewith,  imposes  more  stringent  or  additional 
requirements,  and  is  therefore  not  a  competent  subject  for  local 
legislative  enactment.   (Section  11,  Article  XI,  California  Consti- 
tution; Piooly  V,  Benson.  20  Cal.  2d  366;  Horvrlth  v.  City  of  Fresno. 
7k   C.A.  2d  M-i+3;  San  Francisco  v.  Boss.  Qh   C.A.  2d  hk5',   Agnev/  v. 
City  of  Los  Angeles.  110  C.A.  2d  612;  Collins  v.  Priest,  95  C.A. 
179;  City  Attorney's  Opinion  No.  II87,  August  9,  1957j  and  No.  1190, 
September  30,  1957) 
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You  are  advised  accordingly, 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Board  of  Supervisors 
235  City  Hall 

San  Francisco  2,  California 
Attention:  Robert  J.  Dolan 

Clerk  of  the  Board 


OIW/TJB 
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SUBJECT:   RECREATION  AND  PARK  COMMISSION  MAY  PERMIT 
SAN  FRANCISCO  ARCHERS,  INC.  TO  CONSTRUCT 
CONVENIENCE  STATION  AND  SHELTER  AT  SHARP 
PARK 

Dear  Sir: 

You  have  informed  me  that  the  San  Francisco  Archers,  Inc., 
an  organization  which  has  been  using  the  Sharp  Park  Archery  Range 
for  the  past  fifteen  years,  has  offered  to  construct  a  convenience 
station  and  shelter  at  the  Sharp  Park  Archery  Range,  which  facili- 
ties are  presently  lacking.  The  offer  of  the  San  Francisco  Archers, 
Inc.  has  been  made  because  the  organization  realizes  that  the  de- 
partment is  not  in  a  position  to  construct  such  facilities  itself. 
Under  the  proposal  of  the  San  Francisco  Archers,  Inc.,  title  to  the 
facilities  constructed  would  vest  in  the  City  and  County  of  San 
Francisco  and  the  buildings  would  be  used  specifically  in  connec- 
tion with  archery  activities  and  would  be  open  to  the  public  as 
well  as  to  the  members  of  the  San  Francisco  Archers,  Inc. 

You  have  asked  to  be  advised  as  to  the  legality  of  the 
San  Francisco  Archers,  Inc.  building  the  convenience  station  and 
shelter  on  the  Recreation  and  Park  Department  property  at  Sharp  Park, 
California. 

OPINION 

Section  42  of  the  Charter  provides  in  part  as  follows: 

"The  [recreation  and  park]  commission  shall  not 
lease  any  part  of  the  lands  under  its  control  nor 
permit  the  building  or  maintenance  or  use  of  any 
structure  on  any  park,  square,  avenue  or  ground, 
except  for  recreation  purposes,  and  each  letting  or 
permit  shall  be  subject  to  approval  of  the  board  of 
supervisors  by  ordinance,  ..."   (Emphasis  added) 

Generally,  the  Recreation  and  Park  Department  has  pro- 
vided convenience  stations  in  areas  set  aside  for  park  and  recreation 
purposes,  and  there  can  be  no  question  that  in  the  instant  situation 
the  construction  of  a  convenience  station  and  shelter  on  the  property 
under  the  Jurisdiction  of  the  Recreation  and  Park  Department  would 
be  a  proper  and  legal  adjunct  to  the  use  of  the  entire  park  area  for 
a  recreation  purpose. 

Under  the  provisions  of  Section  42  of  the  Charter  quoted 
above,  the  Recreation  and  Park  Commission  would,  therefore,  be 
authorized  to  issue  a  permit  to  the  San  Francisco  Archers,  Inc.  for 
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the  building  and  maintenance  of  the  convenience  station  and  shelter, 
which  permit  would  be  subject  to  approval  of  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  by  ordinance. 

The  permit  should  further  provide,  among  other  necessary 
conditions,  (1)  that  the  plans  for  the  construction  of  the  conven- 
ience station  and  shelter  should  be  subject  to  the  approval  of  the 
Recreation  and  Park  Commission;  (2)  that  title  to  the  buildings 
constructed  should  vest  in  the  City  and  County  of  San  Francisco; 
(3)  that  the  facilities  to  be  constructed  would  be  open  to  the  pub- 
lic; and  (4)  that  the  maintenance  of  the  convenience  station  and 
shelter  would  be  the  obligation  of  the  San  Francisco  Archers,  Inc. 

While  I  am  of  the  opinion  that  the  mechanics'  lien  laws 
of  California  are  not  applicable  to  the  property  of  the  City  and 
County  of  San  Francisco,  that  is,  the  land  upon  which  the  conven- 
ience station  is  to  be  built  (see  Griffith  v.  Happersberger,  86 
Cal.  605),  until  the  convenience  station  is  accepted  by  the  City 
and  becomes  City  property  it  might  be  possible  that  a  mechanics' 
lien  could  be  effectively  filed  against  the  building.   (See  Western 
Elec.  Co.  Inc.  v.  Colley,  79  Cal.  App.  770)  I  therefore  advise  you 
that  a  notice  of  nonresponslbility  should  be  posted  and  filed  by 
your  department  in  accordance  with  the  provisions  of  C.C.P.  §1183.1 
within  ten  days  after  the  commencement  of  the  work  of  construction 
by  the  contractor  for  the  San  Francisco  Archers,  Inc. 

In  accordance  with  the  provisions  of  Charter  Section  19(d) 
the  Board  of  Supervisors  should  by  resolution  accept  the  gift  of  the 
convenience  station  and  shelter. 

You  are,  therefore,  advised  that  it  would  be  legal  for  the 
Recreation  and  Park  Commission  to  issue  a  permit  to  the  San  Fran- 
cisco Archers,  Inc.  for  the  construction  of  the  convenience  station 
and  shelter  as  set  forth  above,  which  permit  would  be  subject  to 
approval  of  the  Board  of  Supervisors  by  ordinance. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Raymond  S.  Klmbell 
General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17*  California 

LSM/BJW 
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SUBJECT:   LIMITED  TENURE  AND  NON-CIVIL  SERVICE  APPOINTIvlENTS 
IN  FIRE  DEPARTMENT:  HOW  EVALUATED  FOR  PURPOSES  OF 
DETERMINING  SENIORITY  IN  VACATION  SELECTION  AND 
COMPANY  ASSIGNMENT  PREFERENCE. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  opin- 
ion as  follows: 

REQUEST 

"Requests  have  been  made  by  a  number  of  firemen 
to  have  their  temporary  non-civil  service  and  limited 
tenure  service  time  served  in  this  department  prior 
to  probationary  and  permanent  civil  service  appoint- 
ment applied  in  the  determination  of  departmental 
seniority.  In  essence,  the  value  effect  is  for  estab- 
lishment of  related  position  in  vacation  selection 
and  company  assignment  which  are  awarded  on  a  senior- 
ity basis. 


"The  question  arises: 

"Is  temporary  non-civil  service,  limited  tenure, 
or  permanent  limited  tenure  (a  classification  in  being 
about  19^6-7)  service  to  be  calculated  in  departmental 
seniority  for  the  determination  of  vacation  or  company 
assignment  selections  which  are  awarded  on  the  basis  of 
seniority? 

"I  would  appreciate  your  opinion  on  this  never 
authoritatively  resolved  point." 

OPINION 

Section  19  of  the  Charter  gives  power  to  each  board  and 
commission  to  prescribe  reasonable  rules  and  regulations  for  the 
conduct  of  its  affairs  and  government  of  its  employees,  and  to 
appoint  an  executive  to  be  the  administrative  head  of  the  affairs 
under  its  control. 

Generally  speaking,  and  as  stated  in  McQuillin,  Vol.  4 
of  "Municipal  Corporations,"  at  page  327,  "The  prescribing  of  a 
method  for  calculating  seniority  is  an  administrative  matter." 
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Pae;e  No. 2 


In  Hart  v.  Landls,  I03  CA.  2a  284,  involving  a  similar 
situation,  the  District  Court  of  Appeal  in  effect  statecl  that  in 
the  absence  of  a  charter  provision  to  the  contrary,  determination 
of  priority  among  municipal  employees  In  the  choice  of  work  assign- 
ments, hours,  vacation  periods  and  the  like,  lies  within  the  dis- 
cretion of  the  department  management  as  an  administrative  problem, 
and  that  reasonable  rules  may  be  adopted  for  such  determination. 

Subsequent  to  the  decision  in  this  case,  an  amendment  to 
Section  145.1  was  adopted,  whereunder  limited  tenure  service  in 
the  Municipal  Railway  was  thereafter  expressly  excluded  from  con- 
sideration in  computation  of  seniority  for  choice  of  work  assign- 
ment. This  charter  provision  applies  only  to  the  specific  employ- 
ees and  municipal  agency  therein  named,  and  not  otherwise.  There- 
fore, the  general  principles  stated  in  Hart  v.  Land is,  supra, 
apply  to  all  municipal  departments  and  employees  with  regard  to 
which  no  such  charter  provision  exists. 

That  "seniority"  must  be  given  consideration  in  grant- 
ing applications  for  job  assignments  and  vacation  periods  (v/ith  due 
allowance  for  other  factors  which  may  affect  departmental  effi- 
ciency) is  explicit  in  the  Fire  Department's  own  Rules  and  Regula- 
tions, §§  2708(b)  and  4557,  together  with  the  Procedural  Guide 
instructions  relating  to  those  sections.   Section  151.4  of  the 
Charter  also  requires  "seniority"  must  be  given  consideration  in 
the  granting  of  vacations.  But  except  as  above  stated,  with 
reference  to  the  Municipal  Railway  employees,  the  Charter  makes 
no  distinction  between  limited  tenure  service  or  other  non-civil 
employment  within  any  department  and  services  performed  after 
attaining  permanent  civil  service  status  for  the  purpose  of  calcu- 
lating length  of  service;  but  neither,  on  the  other  hand,  does  the 
Charter  direct  that  a  distinction  may  not  be  made  where  reasonably 
necessary  to  promote  the  greatest  departmental  efficiency. 

Where  such  matters  lie  within  the  discretion  of  the 
departmental  chief,  the  rules  adopted  must  be  based  upon  sound 
reason,  and  uniformly  applied,  in  order  to  avoid  any  capricious 
or  arbitrary  action. 

The  following  language,  dealing  with  the  activity  of  the 
Civil  Service  Commission,  applies  equally  to  any  municipal  or 
other  governmental  department  empowered  with  discretion: 

"...  Any  rule  adopted  by  the  commission  must  be 
reasonable  and  not  operate  to  discriminate  unreasonably 
between  qualified  applicants.    ...  If  unreasonable, 
these  discriminated  against  have  been  denied  the  equal 
protection  guaranteed  by  the  state  and  federal  constitu- 
tions." 

Terry  v.  Civil  Service  Commission  (1952), 
108  CA  2d  851,  8bd,  240  Pac.  2d  69I. 
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"...  Unless  rules  enacted  under  such  power  are 
wholly  unreasonable,  arbitrary,  or  such  a  breach  of 
discretion  that  they  transcend  the  purpose  for  which 
the  power  was  conferred,  the  court  will  not  substitute 
its  opinion  or  discretion  for  that  of  the  administrative 
body." 

Cotter  V.  Wolff  (19^8),  38  CA  2d  376,  378, 
l^U'Pac.  ^d~950. 

I  am  therefore  of  the  opinion  that  the  Pire  Department 
may  establish  its  own  rules  and  regulations  for  determining  senior- 
ity among  members  for  work  assignment  and  vacation  preferences. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attornej'- 


TO:   MR.  WILLIAM  F.  MURRAY 

Chief,  San  Francisco  Fire  Dept, 
2  City  Hall,  San  Francisco  2. 


PJD/BJW 


OPINION  NO.    126U 
June  6,   1958 


SUBJECT:      POVrER   OR  RIGHT  0?  BOARD  OP  FIRIL  COr'naSSICI^^S  TO 
GRAiIT   PRIVILEGE  AND   -OSE   OF  PIRZ   HOUSLS   .^S   DEPOSI- 
TORY POP.   I'CRCHANDISE   OR   HE/-DC UARTERS   POR  UORr^RS 
IN  DRIVES   POR  PUiroS   OR  MERCH/JfDISE. 

Dear  Sir: 

You  have  asked  nie  whether  the  Board  of  Pire  Comrais- 
sioners  has  the  pov?er  to  grant  the  privilege  and  use  of  fire- 
houses  for  VTorkers  in  drives  for  funds  or  merchandise,  specifi- 
cally relating  to  a  request  by  the  City  of  Hope  for  the  use  of 
firehouse  -  facilities  during  a  fund  drive. 

OPINION 

Prior  opinions  of  this  office  have  held  that  under 

the  City  Charter  and  general  law  a  public  body  does  not  have  the 

power  to  grant  privilege  and  use  of  its  public  buildings  for  the 
use  of  private  organizations. 

I  refer  in  particular  to  my  Opinions  No.  215(1950)  and 
No.  312(1950).   The  first  opinion  discussed  at  length  whether 
the  Phoenix  Society,  a  private  organization,  could  use  certain 
vacant  facilities  of  the  San  Prancisco  Pire  Department  for  a 
museum.   It  was  concluded  that  under  Sections  3>6,    91,  and  93  of 
the  Charter  there  was  no  authority  v;hich  would  permit  the  Board 
of  Pire  Commissioners  to  authorize  the  Phoenix  Society  to  use 
buildings  under  the  control  of  the  Commission. 

Opinion  No.  312(1950)  is  based  on  general  law  wherein 
it  mentioned  an  opinion  by  the  Attorney  General  of  California, 
1  Ops.  Atty.  Gen.  I6I,  a  part  of  which  is  quoted  as  follows: 

"As  to  the  use  of  buildings  and  property  by  pri- 
vate groups,  which  of  course  would  include  all  private 
groups,  religious  or  charitable,  the  City  of 
Los  Angeles,  v.  Lev/is  case  is  authority  holding  that 
the  use  of  such  property  cannot  be  granted  on  the 
fundamental  proposition  that  to  permit  such  use  would 
be  to  authorize  taxation  for  private  purposes,  whereas 
under  our  system  of  government  taxes  can  be  laid  only 
for  a  public  object,  one  vjithin  the  purposes  for  which 
governments  are  established."' 

Therefore,  I  must  inform  you  that  it  is  not  possible 
to  grant  to  the  City  of  Hope  organization  the  use  of  fireLouses. 
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for  any  private  charitable  activities,  laudable  though  these 
activities  may  be. 

Respectfully  submitted. 


DION  R.  HOLH 
City  Attorney 


TO:  Mr.  Thos,  VJ.  McCarthy,  Secretary 
Board  of  Pire  Commissioners 
Room  2,  City  Hall 
San  Francisco,  California 


RAK/l'JFB 


I^o.    126lf-A 


CITY  AND  COUNTY  OF  SAN   FRANCISCO 


DION  R.  HOLM 

CITY  ATTORNEY 

CITY  HALL 


JuxM  16,  195d 


FliMUDe«  CoaBitt«« 

Board  of  Supsrvisojrs 

Boom  S35,  City  imll 

San  Francisco  2,  California 

Bat    FUa  Xa.  112-58-3^ 
i^alas  and  Use  lax 
cation  of  Cliarter  Sac 
Lagialatura 


Ity  of  Adoption  of 
•  Prior  to  ixatif  1- 
OQ  2>f»1   by  California 


CantleiBani 

Your  lattar  o 
ttaa  lagality  of  two  ord 
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8,  request*  my  opinion  as  to 
ing  to  San  Francisco  excise 
its  Beating  held  June  11,  1958f 


assured,  hewerer.  that  the  enact- 
errecl  to  aix>ve  will  not  Jeopardise 


ijMO*s  financial  positioa  and 

efore,  they  respectfully  request 
prior  to  or  at  its  meeting  of  June 
as  to  the  legality  of  the  two 
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As  to  the  question  of  the  lagality  of  "An  ordinanee  Adopting 
a  Sales  and  Use  Tax  in  Aeoorcianee  with  the  Prorision  of  Oirision  2. 
Part  1*5  of  the  Bavonao  and  Taxation  Code  of  the  State  of  California", 
I  ottst  indicate  that  neither  the  essential  ralidity  of  this  type  of 
ordinance,  of  vhich  there  are  nany,  nor  of  the  California  enabling 
lav  itself,  has  ever  receired  Judicial  determinatioa.  Hy  opinion, 
howorar,  is  that  the  said  ordinanee  is  in  confomity  with  the  State 
Bnabling  Act  and  should  prove  Talid  if  presently  passed  axeopt  as  it 
■ay  ha  found  in  eonflict  with  existing  charter  prorisiona* 


Finance  Committee  -2-  Jxina  16,  1953 

My  opinion  that  a  presently  enacted  sales  and  use  tax 
ordinance  wotLLd,  in  fact,  be  determined  to  conflict  with  charter 
provisions  if  subjected  to  legal  attack  is  a  matter  of  record,  and 
I  do  not  depart  from  it.   (City  Attorney's  Opinion  No.  12U0-A, 
Febriiary  13,  1958.)  .^  i=^i>ii;  ^\^  , 

An  amendment  (Charter  Section  2W.1)  was  passed  by  the 
people  at  the  last  election  to  remove  charter  obstacles  to  iiaposition 
of  a  \miform  local  sales  and  use  tax  in  San  Francisco.  This  amend- 
ment, purposely  intended  as  a  preamble  to  local  legislative  action 
along  lines  prescribed  by  the  State  of  California,  may  be  assumed 
to  be  the  recipient  of  rapid  ratification  at  the  next  State  legisla- 
tive session.  Article  XI,  Section  8(1)  of  the  Constitution  of  the 
State  of  California  in  part  providing t 

"(i)  If  a  majority  of  the  qualified  voters  voting  on 
any  such  amendment  vote  in  favor  thereof,  it  shall  be 
deemed  ratified  and  shall  be  submitted  to  the  Legislature 
if  then  in  session,  or  at  the  regular  or  special  session 
next  following  such  election;  and  approved  or  rejected 
without  power  of  alteration  in  the  same  manner  as  herein 
provided  for  the  approval  or  rejection  of  a  charter." 

This  Constitutional  provision  has  been  interpreted  by  the 
California  Supreme  Court  to  mean  a  charter  amenament  is  not  effective 
for  any  purpose  until  its  legislative  ratification.   (Apple  v. 
ZlfBirffifi y  1  166  C.  83,  13I+  P.  11»+9)  In  view  of  this  decision  and  my 
above-referenced  opinion  as  to  the  necessity  for  the  addition  of 
Section  2^.1  to  the  charter,  I  am  unable  to  render  an  opinion  that 
a  presently- enacted  sales  tax  ordinance  is  legal  ana  would  be  sus- 
tained by  the  courts  if  subjected  to  legal  attack.    thp 

The  amendments  to  the  Purchase  and  Use  Tax  Ordinance  which 
I  have  submitted  for  concurrent  adoption  with  the  sales  tax  measure 
are  designed  to  continue  bcin  Francisco's  present  excise  tax  law  in 
fiill  force  and  effect.   Since  the  Purchase  and  Use  Tax  Ordinance  as 
it  relates  to  present  collections  has  been  declared  valid  by  the 
Supreme  Court  of  the  atate  of  California  (Alnsworth  v.  ^£ift]|i»  3*+  C. 
2d  W65,  211  P.  2d  56W).  and  the  amendments  proposed  do  not  aetract 
from  its  essential  validity,  it  is  my  opinion  that  present  revenues 
will  continue  regardless  of  any  attack  upon  a  presently  enacted  sales 
tax. 

^■1-  -  ■  i«  rv'  the  subleot  ^f  an 

You  are  advised  accordingly. 

Yours  truly, 
^.  In  B 


DioS'fi.  s6xii, 

City  Attorney 
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OPINION  NO.  1265 
June  18,  1958 


SUBJECT:   PAYMENT  BY  CITY  OP  COSTS  FOR  V/IDENING  OP  STREETS 
ADJACENT  TO  PIFTH  AND  MISSION  STREETS  GARAGE 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"The  Board  of  Supervisors  at  Its  meeting  on 
December  2,    1957  adopted  the  attached  resolution 
granting  revocable  permission  to  the  Downtown  Park- 
ing Corporation  to  relocate  the  curbs  adjacent  to 
the  Fifth  and  Mission  Streets  Parking  Garage.   The 
measure  in  effect,  provides  that  the  Corporation 
shall  bear  all  costs  of  relocating  the  curbs,  includ- 
ing other  expenses. 

"The  Streets  Committee  at  its  meeting  on  Thursday, 
June  5 J  considered  File  No.  I2569-28,  copy  of  which 
is  attached  for  your  Information,  which,  in  effect, 
rescinds  the  resolution  of  the  Board  adopted  on  Decem- 
ber 2,  1957  and  orders  the  work  done  at  city  expense. 

"Supervisor  Ferdon,  a  member  of  the  Streets 
Committee,  requests  that  you  inform  the  committee, 
in  time  for  its  consideration  on  Thursday,  June  19^ 
2  PM,  whether  the  city  should  bear  the  cost  of  the 
subject  improvements  since  the  contract  between  the 
City  and  County  and  the  Downtown  Parking  Corporation 
is  silent  on  this  point;  also  whether  contracts  have 
been  entered  into  in  the  past  bearing  on  similar  set 
of  circumstances. 

"Your  compliance  with  the  foregoing  request  will 
be  appreciated  by  the  Streets  Committee." 

OPINION 

The  question  herein  presented  was  the  subject  of  an 
opinion  rendered  by  my  predecessor  relating  to  the  widening  of  the 
streets  adjacent  to  Union  Square  Garage  (City  Attorney's  Opinion 
No.  3364,  dated  March  6,  19^2),  a  copy  of  which  opinion  is  attached 
hereto.   In  said  opinion  my  predecessor  stated: 

"The  city  would  have  a  perfect  right  to  widen  the 
roadways  of  these  streets  irrespective  of  the  construc- 
tion of  the  Garage  and,  while  the  widening  of  the 
streets  may  be  of  some  benefit  to  the  Garage,  they  are 
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bing  widened,  not  for  the  convenience  of  the  Garage 
but  to  accommodate  the  traffic  upon  the  respective 
streets.   Therefore,  the  street  widening  Is  for  a 
public  purpose  and  not  for  the  benefit  of  the 
Garage . " 

I  am  In  full  accord  with  that  opinion.  You  are  there- 
fore advised  that  If  the  Board,  In  the  exercise  of  Its  sound 
judgment,  determines  that  the  widening  of  the  roadways  Is  In  the 
Interest  of  public  convenience  and  necessity.  It  would  be  per- 
fectly proper  for  the  City  to  bear  the  entire  expense  of  said 
improvement. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


Copy  of  Opinion  No.  3364  enclosed. 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attention:   Robert  J.  Dolan,  Clerk 


JC/TJB 


COPY 
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March  6,    19l|2. 

SUBJECT:   In  Re,  Liability  of  Union  Square 
Garage  Corporation  for  widening 
Streets  surrounding  Union  Square. 

Dear  Sir: 

I  am  in  receipt  of  a  letter  under  date  of  February 
l6th  addressed  to  you  by  the  Controller  relative  to  the  expend- 
iture of  certain  municipal  funds  for  widening  the  roadways  of 
Geary  '"treet  between  Powell  and  Stockton  Streets,  of  Powell 
Street  between  Geary  and  Post  Streets,  Post  Street  between 
Powell  and  Stockton  Streets,  and  Stockton  Street  between  Post 
and  Geary  Streets.   ^Vith  the  communication  from  the  Controller 
are  two  appropriation  ordinances  approved  by  the  Director  of 
Public  'Yorks,  by  the  Chief  Administrative  Officer  and  by  the 
Controller  and  approved  as  to  form  by  the  City  Attorney,  which 
said  ordinances  provide  for  appropriations  for  the  v/idening 
of  the  above  mentioned  streets.   A  similar  letter  is  addressed 
by  the  Controller  to  the  Board  of  Supervisors. 


OPINION 


The  Controller  directs  particular  attention  to 
paragraph  10  of  the  Agreement  between  the  Board  of  Park  Commiss- 
ioners and  the  Union  Square  Garage  Corporation,  \'iiich  paragraph 
reads  as  follows,  to-v;it: 

"10.    INDEMNITY.    Lessee  assumes  all  risks  and 
hazards  in  connection  v;ith  the  construction  of  improve- 
ments on  the  demised  premises  and  the  occupation  and 
operation  thereof,  and  hereby  covenants  and  agrees  to 
indemnify  and  save  harmless  the  City  and  County  of  San 
Francisco,  the  Boerd,  their  respective  officers,  agents 
and  employees,  from  and  against  any  and  all  liability, 
loss  and  expense  arising  from  Injury  to  or  death  of 
persons  whomsoever  and  loss  of  or  damage  to  property 
whatsoever  occasioned  in  whole  or  in  part  by  the  acts 
or  omissions  of  Lessee,  its  agents,  employees,  or  con- 
tractors, or  resulting  from  or  occasioned  by  the  con- 
struction of  improvements  or  the  occupation  or  operation 
of  the  demised  premises  by  Lessee,  irrespective  of 
negligence;   and  Lessee  shall  carry  public  liability  and 
property  damage  insurance  in  such  reasonable  amounts  as 
may  be  determined  by  Board." 
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I  understand  that  the  vddening  of  the  roadv/ays  of 
the  streets  mentioned  is  to  be  accomplished  by  the  removal  of 
the  existing  sidewalks  v/hich  are  now  within  the  area  of  the 
respective  streets  and  the  construction  of  new  sidewalks 
within  the  limits  of  Union  Square.   The  cost  of  constructing 
the  new  sidewalks  will  be  borne  by  the  Union  Square  Garage 
Corporation  v/hile  it  is  proposed  that  the  widening  of  the 
streets  shall  be  financed  by  municipal  funds  under  the  juris- 
diction of  the  Director  of  public  'Vorks. 

I  have  given  particular  attention  to  the  language 
above  quoted  from  paragraph  10  of  the  Agreement  and  I  can 
find  nothing  contained  in  this  section  which  vould  place  upon 
the  Garage  Corporation  the  liability  for  widening  the  roadway 
of  the  respective  streets.   The  city  would  have  a  perfect 
right  to  widen  the  roadways  of  these  streets  irrespective  of 
the  construction  of  the  Garage  and,  vi'hile  the  v/idening  of  the 
streets  may  be  of  some  benefit  to  the  Garage,  they  are  being 
v/idened,  not  for  the  convenience  of  the  Garage  but  to  accommodate 
the  traffic  upon  the  respective  streets.   Therefore,  the  street 
widening  is  for  a  public  purpose  and  not  for  the  benefit  of  the 
Garage. 

It  appears  from  other  ordinances  which  I  have 
examined  that  the  necessary  procedure  was  followed  by  the 
Director  of  Public  ^','orks  and  by  the  Board  of  Supervisors  to 
provide  for  the  widening  of  the  roadways  of  these  streets. 
The  same  procedure  has  been  follov/ed  as  v.ould  be  followed  in 
the  widening  of  the  roadway  of  any  other  street  in  the  city. 

Paragraph  10  above  quoted  was  apparently  inserted 
in  the  Agreement  to  protect  the  city  against  liability  by 
reason  of  the  construction  or  operation  of  the  garage.   Note 
the  pertinent  language  of  the  paragraph  above  quoted: 

"Lessee  -::-  •;:-  -"-  ■::-  covenants  and  agrees  to  indemnify 
and  save  harmless  the  City  and  County  of  San  Francisco,  the 
Board,  their  respective  officers,  agents  and  employees,  from 
and  against  any  and  all  liability,  loss  and  expense  arising 
from  injury  to  or  death  of  persons  v/homsoever  and  loss  of  or 
damage  to  property  whatsoever  occasioned  in  v;hole  or  in  part 
by  the  acts  or  omissions  of  Lessee  -'■         -  •"-  ■'-   or  resulting 
from  or  occasioned  by  the  construction  of  improvements  or  the 
occupation  or  operation  of  the  demised  premises  by  Lessee, 
irrespective  of  negligence;  •-  ---  ■--" 

As  I  have  already  said,  the  widening  of  the  streets 
is  not  occasioned  and  is  not  made  necessary  by  the  construc- 
tion, occupation  or  operation  of  the  garage  for  the  reason 
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that  the  garage  could  have  been  constructed  and  could  be 
operated  with  the  streets  in  their  present  condition. 

Therefore,  I  am  of  the  opinion  that  the  city  is  not 
entitled  to  any  indemnity  under  paragraph  10  of  the  Agreement 
betvi/een  the  Board  of  Park  Commissioners  and  the  Union  Square 
Garage  Corporation  on  account  of  the  v;idening  of  the  roadv/ays 
of  the  respective  streets.   You  are  so  advised. 

I  herewith  return  you  the  proposed  appropriation 
ordinances  making  the  appropriation  to  finance  the  widening 
of  these  streets. 


Very  truly  yours, 


JNO.    J.    0' TOOLE 
CITY  ATTORl'IEY 


To    - 

The  iv'ayor 

Copies    to   - 
The  Controller, 
Board  of  Supervisors, 
P.    M.    McAuliffe. 
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OPINION  "0.    1266 
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SUBJ'ilCT:      VACATION    OP   STR.^ET  ADJOINING  DSDICAT,:CD 
PARK,    WH3T"ER  AR  <]A   VACATED  BECOMES 
D^DICAT'^D  LAND;      IP  IT  FECORilS   DEDICATED, 
MUST   THERE  BE  A    SUBMISSION  TO  THE 
ELECTORATE    IP  RECREATION  AND   PARK 
DEPARTMENT  DESIRES  TO  DISx^OSS   OP  THE  LAND. 

GENTLEMEN: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Streets  Committee  at  its  meeting  held  on 
May  22,  considered  the  request  of  the  International 
Association  of  Machinists,  Lod^e  132?,  in  connec- 
tion with  the  vacation  of  Hampshire  Street  between 
l6th  and  17th  Streets, 

"The  labor  orsanization  is  the  owner  of  the 
entire  block  abutting  the  easterly  line  of  Hampshire 
Street  between  l6th  and  lyth  Streets,  and  Franklin 
Square,  a  public  park  under  the  jurisdiction  of  the 
Recreation  and  Park  Departoiont,  abuts  the  westerly 
line  of  Hano shire  Street, 

"The  measure  pending  before  the  committee  at 
the  present  time  is  a  proposed  resolution  declaring 
intention  to  order  the  vacation;   however,  before 
action  is  taken  on  it,  the  members  of  the  committee 
would  like  to  be  informed  as  to  the  following: 

"(a)  If  the  street  in  question  is  actually 
vacated,  and  the  westerly  half  of  the 
street  is  acquired  by  the  Recreation 
and  Park  Department,  does  this  become 
dedicated  land,  provided  of  course,  that 
Franklin  Square  is  dedicated  property? 

"(b)  If  such  vacated  land  becomes  dedicated, 

must  it  be  submitted  to  the  electorate  in 
the  event  the  Recreation  and  Park  Depart- 
ment desires  to  dispose  of  it?" 

I  have  also  a  further  request  from  Supervisor  James  Leo 
Halley  relative  to  this  same  matter,  dated  May  26,  1958,  as  follows: 

"A  matter  now  before  the  Street  Committee  calls 
for  a  vacation  of  a  portion  of  Hampshire  Street 


OPIMION  KO.  1266 
June  19,   1958 
Pa::,e   2 


"contiijuous   to  Franklin  Square   -   that  proposal 
represents   a  transfer   of  property   in  fee   to  a 
private   party.        There  may  be    some    conditions   in 
the   grant   of    the  property  known  as  Franklin  Square 
that  would  be   worthy   of  your  examination," 

OPINION 

Your  requests  relate  to  two  separate  pieces  of  property: 

(1)  A  portion  of  Hampshire  Street  (formerly  known 
as  Jersey  Street),  size  ^0»  by  i(.00' ,  which  lies 
between  Sixteenth  Street  and  Seventeenth  street, 

(2)  Franklin  Square  (formerly  known  as  Franklin 
Park),  size  i+OC  by  1;80',  bounded  by  Sixteenth 
Seventeenth,  Bryant  and  Hampshire  Streets, 

Both  these  pieces  of  property  v;ere  part  of  the  pueblo 
lands  which  the  City  and  County  of  San  Francisco  acquired  under  the 
Van  Ness  Ordinance  (1858)  which  was  subsequently  confirmed  by  the 
Patent  of  the  Pueblo  Lands  (l88[i.)  issued  to  the  City  and  County  of 
San  Francisco  by  the  United  States  Government, 

According  to  the  map  which  accompanied  the  Van  Ness 
Ordinance  and  other  records  available  in  the  Real  instate  Department, 
certain  portions  of  these  pueblo  lands  were  dedicated  for  street 
use  and  certain  portions  were  dedicated  for  use  as  public  parks. 
The  above-mentioned  map  shows  the  area  now  known  as  Franklin  Square 
as  "Franklin  Park,"   "Franklin  Park"  is  sho\-m   to  be  kOO «  by  1|80' 
and  bounded  by  Center  Street  (now  l6th  Street),  Santa  Clara  Street 
(now  17th  Street),  York  Street  (novj  Bryant  Strest),  and  Jersey 
Street  (now  Hampshire  Street) ,   It  thus  appears  that  the  exact 
area  now  known  as  Franklin  Square  v/as  dedicated  for  park  purposes 
as  "Franklin  Park"  under  the  Van  Ness  Ordinance, 

According  to  the  same  map  which  accompanies  the  Van  Ness 
Ordinance,  a  portion  of  the  pueblo  lands  abutting  the  easterly  side 
of  'P'ranklin  Park  (nov;  Franklin  Square)  was  dedicated  for  street 
use.   The  map  shows  this  street  as  Jersey  Street,    Jersey  Street 
as  shown  by  this  map  is  now  known  as  Hampshire  Street, 

Upon  examination  of  the  Real  Property  Record  Books  of  the 
Real  Estate  Department,  it  appears  that  the  City  and  County  of 
San  Francisco  holds  title  in  fee  to  both  pieces  of  property  subject 
to  dedication  for  street  use  in  the  case  of  Hampshire  Street,  and 
to  dedication  for  park  use  m  the  case  of  Franklin  Square, 

The  first  question  presented  by  your  request  for  opinion 
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is  whether  the  Park  and  Recreation  Department  would  acquire  the 
westerly  half  of  Hampshire  Street,  if  this  street  is  vacated,  ond 
whether  the  land  would  become  dedicated  land  since  it  abuts 
Franklin  Square,   In  my  opinion,  if  Hampshire  Street  were  vacated, 
it  would  not  become  dedicated  land  and  the  Park  and  Recreation 
Department  would  acquire  no  Interest  in  any  part  of  the  street. 
Vacation  of  Hampshire  Street  would  merely  clear  the  title  to  the 
street  held  by  the  City  and  County  of  San  Francisco  of  the  ri^ht  of 
use  as  a  street  and  make  the  property  available  for  sale  free  of 
this  encumbrance. 

The  second  question  presented  by  your  request  is  whether, 
if  the  vacated  Hampshire  Street  land  becomes  dedicated,  the  Park 
and  Recreation  Department  would  have  to  submit  the  matter  to  the 
electorate  before  disposin^j  of  it.   Since  the  Hampshire  Street 
land  does  not  become  dedicated  land  upon  its  vacation  as  a  street, 
there  would  be  no  reason  to  submit  the  matter  of  its  sale  to  the 
electorate,   Hampshire  Street  may  be  vacated  and  the  land  sold 
according  to  the  normal  procedures  which  have  been  follov;ed  in  the 
past  in  vacating  streets  and  selling  the  city's  interest  in  such 
property.   The  fact  that  Hampshire  Street  abuts  dedicated  park 
land  presents  no  special  problem  In  the  vacation  and  disposition 
of  Hampshire  Street  since  the  City  and  County  of  San  Francisco 
holds  title  to  both  pieces  of  property  and  the  portion  of 
Hampshire  Street  in  q,uestion  has  never  been  dedicated  to  any  use 
other  than  use  as  a  street. 

The  third  question  presented  for  opinion  Is  whether  there 
may  be  some  conditions  in  the  grant  of  the  oroperty  known  as 
Franklin  Square  which  would  restrict  the  vacation  and  sale  of  that 
portion  of  Hampshire  Street  abutting  Franklin  Square,   A  careful 
readin2  of  the  ^an  Ness  Ordinance  and  the  Patent  of  the  Pueblo 
Lands  under  vhich  the  City  and  Coxmty  of  San  Francisco  acquired 
title  to  Franklin  Square  failed  to  disclose  any  conditions  which 
would  restrict  the  vacation  and  disposition  of  that  portion  of 
Hampshire  Street  abutting  Franklin  Square, 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
TO:  Board  of  Supervisors  ^i*7  Attorney 

235  City  Hall 
San  Francisco  2 
Attention:   Mr.  Robert  J.  Dolan,  Clerk 

Mr.  James  Leo  Halley,  Supervisor 
235  City  Hall 
San  Francisco  2 
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OPINION  NO.  1267 
June  23,  1958 

SUBJECT:   LEGALITY  OF  ANCHORING  OF  MAILBOXES  ON 
CONCRETE  SIDEV/ALKS  OF  SAN  FRANCISCO 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as 


follov;s 


REQUEST 


"Due  to  an  alarming  rate  of  injuries  and  claims, 
resulting  from  the  upsetting  of  street  letter  boxes, 
the  Post  Office  Department  has  adopted  a  policy  of 
anchoring  all  street  letter  boxes,  on  concrete,  in 
such  a  manner  that  they  cannot  be  moved  or  tipped 
over. 

"It  will  therefore  be  appreciated  if  you  will 
advise  this  office  if  there  are  any  local  laws  or 
ordinances  prohibiting  the  anchoring  of  mail  boxes 
on  the  concrete  sidev;alks  of  San  Francisco  v;here 
boxes  are  now  installed." 

OPINION 

No  local  laws  or  ordinances  can  be  found  v;hich  prohibit 
anchoring  of  mailboxes  on  the  concrete  sidewalks  of  San  Francisco 
at  the  sites  v/here  the  mailboxes  are  nov;  installed. 

"The  location  and  design  of  mailboxes  and  other 
receptacles  for  mail  are  matters  within  the  control  of 
the  Federal  postal  authorities.   It  has  been  laid  do^-m 
as  a  general  rule  that  state,  municipal,  and  other  local 
authorities  have  no  pov^er  and  are  under  no  duty  with 
respect  to  the  location  of  a  mailbox  or  other  receptacle 
for  mail  that  has  been  so  placed  in  compliance  with  the 
regulations  of  the  Post  Office  Department  as  to  consti- 
tute an  authorized  depository  for  mail,  ..." 

^-1  Am  Jur  737,  §39 

The  Attorney  General  of  the  United  States,  in  31  Ops. 
Attv.  Gen.  73,  advised  the  Postmaster  General: 

"It  is  unnecessary  to  enumerate  the  many  instances 
of  legislative  exercise  of  the  pov;er  to  establish  post 
offices  and  post  roads,  and  to  enact  necessary  lavis 
incident  thereto,  conferred  upon  the  Federal  Congress 
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by  Art.  1,  §S,  of  the  Constitution.   Certainly  at  this 
late  date  no  one  will  assert  that  the  power  did  not 
cover  the  erection  and  control  of  street  letter  boxes. 


In  conclusion  it  is  my  opinion  that  street  letter  boxes 
which  are  deemed  likely  by  the  Post  Office  Department  to  be  upset 
or  tipped  over  as  presently  situated,  may  be  anchored  on  the  side- 
walks of  San  Francisco.   It  is  assumed  that  the  type  of  anchor 
installation  used  will  not  result  in  danger  to  pedestrians,  that 
these  installations  will  be  maintained  so  as  not  to  endanger 
pedestrians,  and  that  in  the  event  that  an  anchored  mailbox  is  to 
be  relocated  or  removed,  the  Post  Office  Department  will  return 
the  sidev/alk  to  its  original  condition  so  as  not  to  leave  the 
sidewalk  in  a  dangerous  or  defective  condition. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

TO;   John  F.  Fixa,  Postmaster 
United  States  Post  Office 
San  Francisco  1 ,  California 
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OPINION  NO.  1268 
June  23,  1958 


SUBJECT:   CASH  PAYMENT  IN  LIEU  OP  VACATION;  LEGALITY  OP 
PAYING  PAUL  OPPERMANN 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"Mr.  James  R.  McCarthy,  Acting  Director  of 
Planning,  has  filed  with  me  a  Request  for  Compen- 
sation in  Lieu  of  Vacation  (Controller's  Form  0-102), 
on  behalf  of  Paul  Oppermann,  Director  of  Planning, 
resigned,  a  copy  of  which  is  enclosed. 

"Please  advise  me  if  the  City  may  legally  make 
this  payment. " 

OPINION 


Prior  to  the  amendment  of  February  8,  1956,  to  Section 
380  of  Part  I  of  the  Municipal  Code,  it  was  not  legally  possible 
to  make  a  cash  payment  in  lieu  of  vacation  to  an  employee  who  had 
qualified  for  a  vacation  and  who  was  separating  from  the  city's 
service.   The  District  Court  of  Appeal  in  the  case  of  Adams  v. 
City  and  County  of  San  Francisco,  9^■   C.A.  2d  586,  and  the 
California  Supreme  Court  in  the  case  of  Tevis  v.  City  and  County 
of  San  Francisco,  43  C.  2d  190,  held  that  vacation  pay  was  part  of 
the  rate  of  pay  of  an  employee,  as  that  term  is  used  in  the  salary 
standardization  sections  of  the  Charter,  and  that  the  employee's 
separation  from  the  service  of  the  City  and  County  of  San  Fran- 
cisco would  not  permit  the  City  to  deny  him  his  vacation  or  in 
lieu  thereof  a  cash  payment  therefor.   I  have  previously  advised 
you  that  officers  are  entitled  to  the  same  rights  as  employees. 
(See  Opinion  No.  1254)   Accordingly,  Section  38O  was  amended  to 
provide  that  a  person  separating  from  the  City's  service  was 
entitled  to  a  vacation  if  his  separation  date  occurred  after  his 
anniversary  date  for  vacation  purposes  and  he  had  not  had  a 
vacation  for  the  calendar  year  in  which  he  separated  from  the 
City's  service. 

The  only  requirements  found  in  the  ordinance  on  this 
subject  are  as  outlined  above,  to  wit:   that  the  employee  sep- 
arated after  his  anniversary  date  for  vacation  purposes  and  that 
he  had  no  vacation,  or  only  a  partial  one,  dioring  the  calendar 
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year  of  his  separation.   The  form^  which  Is  attahced  to  your 
request,  indicates  that  both  of  these  conditions  have  been 
satisfied. 

Further  investigation  by  me  shows  that  Mr.  Oppermann's 
schedule  of  work  as  Director  of  Planning  was  such  that  it 
necessitated  his  remaining  in  his  position  until  the  actual  date 
of  his  resignation  without  taking  his  vacation  prior  thereto. 
The  City  Planning  Commission  authorized  Mr.  Oppermann  to  work 
until  the  actual  date  of  his  resignation  with  the  understanding 
that  he  would  receive  in  lieu  cash  payment  for  his  vacation. 
Because  of  the  necessities  of  the  work  schedule  it  was  not 
possible  for  Mr.  Oppermann  to  take  his  vacation  prior  to  his 
resignation  v/lthout  inconveniencing  the  department  and,  therefore, 
the  in  lieu  cash  payment  provisions  of  the  ordinance  are  properly 
applicable. 

Therefore,  I  advise  you  that  it  is  legal  under  the 
ordinance  for  you  to  make  this  in  lieu  vacation  payment  to  Mr. 
Oppermann  pursuant  to  the  claim  referred  to  in  your  request. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Harry  D.  Ross,  Controller 
109  City  Hall 
San  Francisco  2,    California 
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OPINION  MO.   1269 
June  2k,   1958 


SUEJ15CT:      LAND  SURVEYORS  ACT  -   SUBDIVISION  ^!AP 
ACT   -   NoC^SSITY  TO  PILE  RECORD   OF 
SURVilY  hP?  UIDTR  CERTAIN  .^FiCIFI-^D 
COITDITIONS 


Dear  Sir: 


I  have  your  request   for  opinion  as  follows: 


REQUEST 

"Your  opinion  is  requested  on  the  follovdn^  ques- 
tions concerning  Chapter  l5.  Division  3  of  the  Business 
and  Professions  Code,  entitled  the  Land  Surveyors'  Act^ 
and  Cl.apter  2,  Article  3,  Section  11,535  of  the 
Business  and  Professions  Code  entitled  the  Subdivision 
Map  Act  which  refers  to  record  of  survey  maps, 

"1,   Is  it  mandatory  on  the  part  of  a  licensed 
land  surveyor  or  registered  civil  engineer 
to  file  a  record  of  survey  map  if,  under 
Section  8762  of  the  Land  Surveyors'  Act, 
the  survey  discloses  any  of  the  conditions 
described  in  the  subsections  of  Section 
8762? 

"2,    (a)  Does  subsection  (a)  of  Section  8762  of 
the  act  mean  that  a  surveyor  or  civil 
engineer  must  file  a  record  of  survey  map 
if  he  divides  a  -oarcel  of  land  into  two  or 
more  pieces? 

(b)  Must  he  likewise  file  a  record  of 
survey  map  when  he  combines  more  t.ian  one 
parcel  into  one  parcel? 

"3«    Is  a  record  of  survey  map  showing  cer- 
tificates as  specified  by  Section  876ii.,5, 
after  beinj;  filed  in  the  office  of  the 
Recorder,  an  official  map? 

"i|.   May  title  to  the  land  as  shown  on  a  record 
of  survey  map  be  insured  b ;  a  policy  or 
policies  of  title  xnsj.rance? 

"Your  reply  to  these  questions  is  requested  in 
order  that  we  may  be  confident  in  our  interpretation  of 
the  law  regarding  record  cf   survey  .naps," 
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OPINION 

Answer  to_  Question  1,    Yea, 

Business  and  Professions  Code,  Section  P?^^  reads: 

"After  makin;5  a  survey  in  conformity  with  the 
practice  of  land  surveying,  the  surveyor  or  civil 
engineer  may  file  vrith  the  county  surveyor  in  the 
county  in  ^^fhich  the  survey  was  made,  a  record  of 
such  survey, 

"V/ithin  ninety  days  after  the  establishment 
of  points  "or  lines  the  licensed  land  surveyor  or 
registered  civil  engineer  shall  file  with  the 
county  surveyor  in  the  county  in  which  the  survey 
was  made,  a  record  of  such  survey  relating  to  land 
boundaries  or  property  lines,  t\Thich  discloses: 

"(a)  Material  evidence,  which  in  whole  or  in 
part  does  not  appear  on  any  map  or  record  previously 
recorded  or  filed  in  the  office  of  the  county 
recorder,  county  clerk,  municipal  or  county  survey- 
ing department  or  in  the  records  of  the  Bureau  of 
Land  Management  of  the  United  States, 

"(b)  A  material  discrepancy  with  such  record, 

"(c)  Evidence  that,  by  reasonable  analysis, 
might  result  in  alternate  positions  of  lines  or 
points, 

"(d)  The  establishment  of  one  or  more  lines 
not  shown  on  any  such  map,  the  positions  of  which 
are  not  ascertainable  from  an  inspection  of  such 
map  vrithout  trigonometric  calculations, 

"Any  record  of  survey  filed  with  the  county 
surveyor  shall  after  being  examined  by  him  be  filed 
with  the  county  recorder. 

The  word  "shall",  as  used  in  the  Business  and  Professions 
Code,  is  mandatory,    (P.   ?,  Code  ^1?,)   Therefore,  it  is_  manda- 
tory that  a  record  of  survey  which  discloses  any  of  the  matters  refer- 
red to  in  subdivisions  (a)  to  (d)  of  Section  R762  be  filed  with  the 
county  surveyor,    (See  3  Opa  Cal,  Atty,  Gen,  334,  holding  that 
Section  8762  requires  a  licensed  land  surveyor  to  file  a  record  of 
survey  prepared  by  him  under  an  engagement  by  the  Federal  Govern- 
ment e) 
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Answer  to   ^.uestion  2  (a)»        No,    subject   to  qualifications 
stated  below. 

Subdivision  (d)    of  Section  8762   indicates   thiat  a  record 
of   survey  w  lich  discloses   the   establishment   of   one   or  more   lines 
not  shov-m  on  any  map  referred  to   in  subdivision  (a),   need  not  be 
filed  unless   the  positions   of   the  lines   are   not  ascertainable    from 
an  inspection  of   such  map  without   trigonometric    calculations.        Had 
the  Legislature   intendad  to   require   that  an;^  record  of   survey  dis- 
closing establishment  of  new  lines  be   filed,    irrespective   of  whether 
the   positions   of  the  lines   could  be   ascertained  without   trigono- 
metric  calculations,    the   clause   readin£;   "the   positions   of  which  are 
not   ascertainable   from  an  in-^pection  of   such  rn^p  wit'iout  trigono- 
metric  calculations,"   viould   have   toen  omitted. 


Therefore,    a  licensed  surveyor  or  civil   engineer  who 
divides   a   parcel   of  land   into    tv;o  or  mors   nieces  must  file    a   record 
of  survey  only  when   (a)    such  division  entails    the  establishment  of 
one   or  more   lines   not   shown  on  a  previously  filed  map,    a_r^   (b)    the 
positions   of   these   lines  are   not  ascertainable   from  an  inspection 
of   such  previously  filed  map  without  trigonometric   calculations. 

Answer   to   Question  2(b).  No, 

Combining  two   or  more  parcels   into  one   parcel   would   not 
Involve   the   establishment   of   a  line  or  lines   not   shown  on  a  pre- 
viously filed  map,        (E,    '•  :^,    Code    ij6762(d),)        A  record  of  survey 
therefore   need  not  be   filed  in  such  case. 

Answer  to   Question  2.*  Yes, 

Pusiness  and   Professions  Code   Section  B76L-,5  reads: 

"Certificates    shall  appear  on  the  map  as   folloii/s: 

"SUr.TJ]YOR«S   CIIRTI^ICATE 

"This  map  correctly  represents   a   survey  made  by 
me   or  under  my   direction  in  conformance  vrith  the   re- 
quirements of   Chapter  15  of  Division  3  of  the  Pusiness 
and   Professions  Code  at    the    request  of 

Name   of   Person  Authorizinj  Surveir 

in  ,    19_. 

(Signed  and  Sealed)                            _ 
•LiS,    (or  R.Ci:.)   No,   
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"COUNTY  SURVEYOR'S  CERTIFICATE 

"Thi3  map  has  been  examined  for  conformance  with 
the   requirements  of   Chapter  l5    of  Division  3  of   the 
Business  and  Professions   Code   this  day  of 


• 

19 

,_,> 

(Signed) 

County 

Sur 

veyor 

"RECORDER'S   CET? 

TI^ICATE 

"Piled 

for  record  this 

day 

of 

• 

19 
at 

,   at  , 
page 

« 

m,   in  Book  

,   at    the   request 

( Signed )__ 

of 

__  of 

• 

Uounty  Recorder 

"No   other  certificates  or  statements    shall   appear 
on  the  map  except   those    of  a   technical  nature  affect- 
ing the  locations   of   the   survey   lines   or  monuments 
represented  on  the  map,       /Added  by  Stata  1957  ch  1002 
§2^" 

Before  the    county  surveyor  files  a   record  of  survey  with 
the    county   recorder,    he  must   examine    it  with  respect   to   accuracy  of 
mathematical  data  and   completeness   of  all   information  required  by 
Section  876ii., 

He   must  further  examine    it  with  respect  to   its  compliance 
with  the  Land   Surveyors  Act    (B,   c:  ?,   Code    §§8700-8805)    and  with  re- 
spect  to   its   conformity   to  other   records.        If  it   does   not   conform 
with  other  records,    he  must  have  satisfactory  evidence  of   the  error 
of  such  other  records,        (B,  '^c  P,   Code    §876t.) 

Only  after  the    county   surveyor   has  made   such  examination 
and  has  found  that  the  record  of  survey  is    "satisfactory"  is   he  au- 
thorized  to  place   upon  it   the   certificate    contained  in  ?,   '•   ?,    Code 
§8761;. 5  and  oresent  it  to   the   county  recorder  for  filing,        (T,  &  '\ 
Code    §8767.)* 

Such  record  of   survey,   when  filed,    becomes   "a  public 
record."        Ci,     •   P.    Code    §8761.) 

The   Land  Surveyors  Act   (B,   ^:    -.   Code    §§8700-8805)    f^oes  not^ 
in  so  many  words,   state   that  a   record  of   survey  filed  by   the    county 
recorder   in  accordance   with  its   provisions   is      an  official  map," 
However,    in  the   sense    that   such  a   record  of   survey    complies  with  the 
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Land  Surveyors  Act  and  has  been  found  satisfactory  by  the  county 
surveyor  and  is  required  by  law  to  be  filed  with  the  county  record- 
er, and  IS  a  nubile  record,  it  is  my  opinion  that  It  is  "an  officieQ. 
map , " 

Answer  to  Question  l^.   Yes, 

Business  and  Professions  Code  3§ll500-ll628  constitute 
the  Subdivision  Map  Act,   Section  11535  provides: 

"(a)   'Subdivision'  refers  to  any  real  property, 
improved  or  unimproved,  or  portion  thereof,  shown  on 
the  latest  adopted  county  tax  roll  as  a  unit  or  as 
contiguous  units,  vhich  is  divided  for  the  purpose  of 
sale  or  lease,  whether  immediate  or  future,  by  any 
subdivider  Into  five  or  more  parcels  within  any  one- 
year  period;   provided,  that  this  chapter  shall  not 
apply  to  the  leasing  of  apartments,  offices,  stores, 
or  similar  space  within  an  apartment  building,  indus- 
trial building,  com.-nercial  building,  or  trailer  park, 
nor  shall  this  chapter  apply  to  mineral,  oil  or  gas 
leases, 

"(b)   'Subdivision'  does  not  include  either  of 
the  following: 

"(1)  Any  parcel  or  parcels  of  land  in  which  all 
of  the  following  conditions  are  present:   (i)  which 
contain  less  than  five  acres,  (ii)  which  abut  upon 
dedicated  streets  or  highways,  (iii)  in  which  street 
opening  or  widening  is  not  required  by  the  governing 
bodv  in  dividing  the  land  into  lots  or  parcels,  and 
( iv )  the  lot  design  meets  the  approval  of  the  govern- 
ing body. 

"(2)  Any  parcel  or  parcels  of  land  divided  into 
lots  or  parcels,  each  of  a  net  area  of  one  acre  or 
more,  a  tentative  map  of  which  has  been  submitted  to 
the  gover'ning  body  and  has  been  approved  by  it  as  to 
street  alignment  and  widths,  drainage  provisions  and 
lot  design, 

"(c)   In  either  case  provided  in  subsection  (b) 
of  this  section,  there  sliall  be  filed  a  record  of 
survey  map  pursuant  only  to  the  provisions  of  Chapter 
l5  of  Division  3  of   this  code  and  conveyances  may' be 
made  of  lots  or  parcels  shown  on  such  map  by  lot  or 
block  number,  initial,  or  such  other  designation  as 
may  be  shovm  on  such  map. 
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"(d)  Nothing  contained  in  this  chapter  shall 
apply  to  land  dedicated  for  cemetery  purposes  under 
the  Health  and  Safety  Code  of  the  State  of  California, 
/Amended  by  Stats,  1955,  ch.  IOI3,  §3;   Stats.  1957, 

ch.  1039,  UV" 

In  the   cases   covered  by   subdivision    (b)    of  section  ll535# 
it   is  required  that   there   be   filed   a  record   of   survey  map  under 
Chapter  1.5  of  Division  3    (B.    «c  P.    Code    ij  ?8700-88q5,    supra),    "and 
conveyances  nay  be   "lade   of  lots  or  parcels   shown  on   such  map  by 
lot,    or  block  number.    Initial,    or   such  other  designation  as  may  be 
shown  on  such  map,"      (B.    ":  P.   Code    §115 35(c).) 

A  record  of  survey  map  shows  monuments,  lines,  areas,  and 
E<)ts  or  parcels.  It  does  not  show  title  and  it  is  not  accurate  to 
spoak  of   "title   to   the   land   as   shown  on  a   record  of   survey   map," 

Since   title   to  nroperty  may  be  conveyed  by   a  deed  describ- 
ing the   property  as  a   certain  lot  or  parcel  as   shown  on  a  certain 
record  of  survey  map  on  file   with  the   county   recorder    (B,    cc  P.    Code 
§ll535(c)),   a   title   insurance  policy  may,   of  course,   insure  a  title 
so   conveyed. 

Respectfully  submitted. 


DION  R.    HOLM 
City  Attorney 


TO:      Mr,   Sherman  P.   Duckel,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco  2,    California 


GEB/^fTFB 
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SUBJECT:   V/HETHER  FUNDS  IN  TRAFFIC  SAFETY  FUND  ESTABLISHED 
UNDER  SECTION  77O  OF  THE  VEHICLE  CODE  COULD  BE 
USED  BY  THE  SAN  FRAI^CISCO  CHAPTER  OF  THE  NATIONAL 
SAFETY  COUNCIL. 

Dear  Sir; 

I  have  your  request  for  an  opinion  on  the  Interpretation 
of  Section  77O  of  the  California  Vehicle  Code  as  it  pertains  to 
the  "Traffic  Safety  Fund"  to  ascertain  if  the  San  Francisco  Chapter 
of  the  National  Safety  Council  could  benefit  from  this  particular 
provision  in  the  la\'/,  as  follows; 

REQUEST 

"Inasmuch  as  the  City  and  County  of  San  Francisco 
shares  in  this  'Traffic  Safety  Fund',  is  it  mandatory 
on  the  part  of  the  Board  of  Supervisors  to  apportion 
a  part  of  this  fund  to  an  organization  such  as  the 
National  Safety  Council  for  its  local  program?" 

OPINION 

Section  77O,  California  Vehicle  Code,  provides  that 
cities  may  retain  fines  and  forfeitures  received  as  a  result  of 
local  enforcement  of  state  motor  vehicle  laws  and  that  such 
funds  "shall  be  used  exclusively  for  traffic  signs,  signals  and 
other  traffic  control  devices,  the  maintenance  thereof,  equipment 
and  supplies  for  traffic  law  enforcement  and  traffic  accident 
prevention,  and  for  the  maintenance,  improvement,  or  construction 
of  public  streets,  bridges  and  culverts  ^^rithin  such  city,  but 
such  fund  shall  not  be  used  to  pay  the  compensation  of  traffic  or 
other  police  officers.   Said  fund  may  be  used  to  pay  the  compen- 
sation of  school  crossing  guards  who  are  not  regular  full-time 
members  of  the  police  department  of  such  city." 

Said  section,  considered  alone,  neither  expands  nor  con- 
tracts the  area  of  fund  availability  to  the  National  Safety 
Council.   It  simply  prescribes  the  several  purposes  to  v;hich 
"Traffic  Safety  Fund"  monies  must  be  dedicated  by  the  city  to 
whose  benefit  they  inure. 

Lacking  a  specific  proposal,  I  reserve  my  opinion  as  to 
V7hether  the  Board  of  Supervisors  may  appropriate  funds  to  the 
National  Safety  Council.   (See,  particularly.  Section  35,  Charter, 
relating  to  the  duties  of  the  bureau  of  traffic  engineering  and 
administration,  perhaps  duplicating  National  Safety  Council 
functions. ) 
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In  my  opinion,  then,  it  is  not  mandatory  on  the  part  of 
the  Board  of  Supervisors  to  apportion  a  part  of  the  "Traffic 
Safety  Fund"  to  an  organization  such  as  the  National  Safety 
Council. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Harold  S.  Dobbs,  Acting  Mayor 
200  City  Hall 
San  Francisco  2,  California 


OIVJA/FB 
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SUBJECT:  PULL-TIME  EMPLOYEE  ASSIGNED  TO  PART-TIME 
POSITION,  RIGHT  TO  COMPENSATION  OF  FULL- 
TIME POSITION,  WAIVER  OF  CLAIM. 


Dear  Sir: 


You  have  requested  that  I  advise  you  on  the  follov;ing: 


1.  The  obligation  of  the  City  to  pay  a  claim  for  wages  un- 
der the  following  factual  situation: 

Mr.  Walter  Garry,  S104  Motorrnan,  duly  appointed  to  his 
position  as  a  permanent  employee  by  the  Manager  of  Utilities,  vjas 
involved  in  an  accident  on  January  26,  1957.   Subsequent  to  the 
accident  Mr.  Garry  was  suspended  for  five  days.   Upon  his  reporting 
for  duty  thereafter  as  a  motorrnan,  the  Manager  of  the  Railv/ay  re- 
fused to  allow  him  to  perform  the  regular  and  usual  duties  of 
S1C4  Motorrnan.  The  Manager  of  the  Railv/ay  informed  him  that  he 
would  only  be  permitted  to  work  so-called  "collects"  which  amounted 
to  five  to  six  hours  of  employment  per  day.   This  practice  of 
working  Mr.  Garry  in  "collects"  continued  until  August  10,  1957^ 
when  he  was  given  a  disability  transfer  to  the  Recreation  and  Park 
Department.   Mr.  Garry  has  filed  a  claim  for  the  difference  in 
wages  that  he  would  have  received  if  he  had  not  been  prevented  by 
the  Manager  of  the  Railway  from  discharging  the  duties  of  S104 
Motorman,  and  the  actual  sum  paid  to  him  during  that  period. 

2.  The  procedure  to  be  followed  in  all  cases  where  an  em- 
ployee works  less  than  a  full  day  either  by  choice  or  by  order  of 
the  Manager  of  the  Railway. 

OPINION 

An  employee  who  has  served  his  probationary  period  in  a 
permanent  position  can  only  be  removed  from  that  position  in 
accordance  with  the  procedures  outlined  in  the  Charter  (Section 
154).   From  the  facts  stated  in  your  inquiry,  Mr.  Garry  held  an 
appointment  to  a  permanent  position  of  S104  Motorman.   This 
appointment  occurred  when  he  was  blanketed  into  Civil  Service  upon 
the  acquisition  by  the  City  and  County  of  San  Francisco  of  the 
California  Street  Cable  Car  Company  (See  Charter  Sections  119.3 
and  125).    Since  he  possessed  such  an  appointment  and  since  in- 
vestigation reveals  that  there  was  adequate  work  available  for 
him  to  perform  in  his  classification,  which  was  being  performed 
by  other  persons  in  that  classification,  some  of  whose  rights  to 
perform  these  duties  were  junior  to  that  of  Mr.  Garry,  the  order 
made  by  the  Manager  of  the  Railway  that  restricted  him  to  a  five 
to  six  hour  day  constitutes  a  removal  from  his  position  within  the 
meaning  of  the  provisions  of  Section  154  of  the  Charter. 


follows 
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Section  154,  insofar  as  it  is  pertinent  here,  reads  as 


"No  person  employed  under  the  civil  service  provisions 
of  this  charter,  exclusive  of  members  of  the  police  and 
fire  departments  as  provided  under  sectionl55*  hereof,  in 
a  position  defined  by  the  commission  as  '  peririanent '  shall 
be  removed  or  discharged  except  for  cause,  upon  written 
charges,  and  after  an  opportunity  to  be  heard  in  his  own 
defense.    ..." 

Prom  the  facts  that  have  been  presented  to  me  it  is 
obvious  that  the  procedure  outlined  in  Section  154  was  not  followed 
in  Mr.  Garry's  case  and  consequently  he  has  not  been  removed  in 
accordance  with  the  requirements  of  the  Charter  and  is  entitled  to 
be  paid  such  sums  as  may  be  determined  by  your  department  to  be  due 
him  because  of  his  illegal  removal  from  his  full-time  position. 

The  District  Court  of  Appeal  in  the  case  of  Lotts  v. 
Board  of  Park  Commissioners,  13  C.A.2d  625^  had  a  similar  question 
presented  to  it.   The  City  Council  of  Los  Angeles  had  created  by 
ordinance  certain  half-time  positions  in  the  classified  service 
(Civil  Service).   It  had  authorized  the  appointing  officer  of  any 
department  in  which  such  positions  existed  to  transfer  full-time 
employees  to  these  positions.  Transfers  were  to  be  based  upon 
certain  tests  as  to  age  and  physical  condition.   The  compensation 
of  those  transferred  was  to  be  reduced  accordingly.   The  employees 
petitioned  the  court  for  a  writ  of  mandate  for  restoration  to  their 
full-time  positions  and  the  compensation  to  which  they  were  entitl- 
ed in  these  full-time  positions.   The  Charter  of  the  City  of 
Los  Angeles  contained  a  provision  similar  to  that  of  Section  154 
of  our  Charter  prohibiting  removal  or  discharge  of  a  person  em- 
ployed in  a  Civil  Service  position  except  for  cause  and  providing 
a  method  for  a  public  hearing  on  the  charges.   At  page  63I  of  the 
reported  decision  the  court,  after  reciting  the  facts  as  outlined 
above,  ruled: 

"We  must  now  determine  whether  the  transfer  of  peti- 
tioners from  full-time  employment  to  half-time  work  con- 
stituted a  removal,  suspension  or  dismissal  from  the 
classified  positions  held  by  them,  and  whether  they  v;ere 
entitled  to  retain  their  full-time  positions  unless  remov- 
ed for  cause  in  accordance  with  civil  service  regulations, 
Webster's  New  International  Dictionary  (1931)  defines 
removal  as  ' the  act  of  a  person  or  body  having  lawful 
authority  thereto,  in  depriving  one  of  an  office  to  which 
he  v;as  appointed  or  elected. '   Words  and  Phrases,  third 
series,  volume  6,  page  688,  is  authority  for  the  statement 
that  ' removal  is  commonly  applied  to  change  from  one 
position  to  another.'    In  Webster's  Dictionary,  supra. 
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suspension  Is  defined  as  'a  temporary  delay.  Interruption, 
or  cessation,  as  of  labor;  temporary  forced  withdrawal 
of  the  exercise  of  official  powers,  prerogatives, '  etc. 
Therefore,  when,  as  In  the  instant  case,  the  Board  of 
Park  Commissioners  transferred  petitioners  from  full- 
time  positions  to  half-time  work  and  proceeded  to  fill 
the  vacated  full-time  positions  with  other  employees 
taken  from  the  civil  service  list,  it  seems  to  us  that 
the  petitioners  were  removed  from  their  positions,  and 
that  such  removal  could  only  be  accomplished  for  cause 
and  in  conformity  v\rlth  the  charter  provisions  governing 
the  removal  of  classified  civil  service  employees.   To 
hold  otherwise  would  be  to  say  that  any  classified  civil 
service  employee  in  the  park  department,  after  years  of 
service,  in  good  health,  perfectly  capable  of  discharging 
the  duties  of  his  position,  whose  behavior  has  been 
excellent,,  and  against  whom  no  charges  are  made,  may 
neverthelss  by  resolution  of  the  Board  of  Park  Commissioners 
be  placed  in  a  half-time  position  and  his  salary  reduced 
one-half,  and  then  assigned,  as  petitioners  herein  were, 
to  precisely  the  same  duties  he  discharged  before  he  was 
placed  on  half-time  work,  and  his  full-time  position  filled 
by  the  park  board  with  someone  else.   We  think  this  cannot 
be  justly  said  to  be  the  exercise  either  of  the  power  to 
regulate  and  define  the  duties  of  employees  in  the  park 
department  or  of  the  simple  power  to  fix  their  salaries, 
.... 

And  at  page  632: 

"To  so  arbitrarily  reduce  the  status  of  petitioners  from 
that  of  full-time  employees  to  that  of  half-time  employees, 
with  a  consequent  reduction  in  compensation,  served  to 
violate  and  nullify  the  provisions  of  section  112  (a)  of 
the  charter,  which  provides  that  no  person  in  the  classified 
civil  service  of  the  city,  other  than  an  unskilled  laborer 
employed  by  the  day,  shall  be  removed,  discharged  or  sus- 
pended, except  for  cause,  ..." 

Finally  on  page  633  the  court  stated  as  follows: 

"If,  as  contended  by  appellants,  these  petitioners,  by  reason 
of  the  infirmities  of  age,  or  otherwise,  have  become  in- 
efficient or  incapable  of  performing  their  usual  duties  as 
gardners  or  assistant  gardners  in  the  park  department,  their 
removal  may  be  accomplished  pursuant  to  the  provisions  of  the 
city  charter  and  the  civil  service  regulations;  but  they  are 
entitled,  under  the  charter  provisions,  to  be  informed  in 
writing  of  the  charges  made  against  them  and  to  make  applica- 
tion to  the  board  of  civil  service  comiaissioners  to  investi- 
gate the  grounds  for  such  removal,  discharge  or  suspension. 
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To  hold  otherwise  would  be  to  vitiate  and  destroy  every 
semblance  of  protection  intended  to  be  afforded  by  the 
spirit  of  civil  service." 

The  above  language  of  the  court  needs  no  amplification 
by  me,  it  is  clear  and  concise  and  answers  directly  the  question 
sought  in  your  inquiry.   Accordingly,  I  advise  you  to  audit  the 
claim  filed  by  Mr.  Garry,  to  determine  the  actual  amount  due  him 
for  the  period  during  which  he  was  not  under  suspension  and  prior 
to  the  time  that  he  was  given  a  disability  transfer.   This  audit 
should  determine  what  amounts,  if  any,  he  is  entitled  to  on  the 
basis  of  full-time  employment,  less  any  amount  already  paid.  V/hen 
this  amount  is  determined,  the  Commission  should  approve  it  for 
payment  in  the  same  manner  as  any  other  claim  made  against  it 
where  liability  is  established. 

2.   Your  second  query  covers  cases  where  employees  volun- 
tarily seek  from  the  Manager  of  the  Railway  the  opportunity  to 
work  less  than  a  full  day.   Under  these  circumstances,  the  em- 
ployee would  be  waiving  the  rights  claimed  by  Mr.  Garry.    A 
record  of  such  a  waiver  should  be  made  and  I  am  suggesting  and 
advising  you  that  in  all  cases,  whether  the  assignment  be  volun- 
tary at  the  request  of  the  employee,  or  involuntary  by  order  of 
management,  as  in  the  present  case,  the  employee  should  sign  a 
form  which  should  be  in  substantially  the  follov;ing  words: 

"For  and  in  consideration  of  the  City  and  County  of 
San  Francisco  continuing  me  in  its  employ  in  a  position 
calling  for  less  than  full-time  pay  for  my  classification 
because  of  my  physical  condition,  I  hereby  waive  any  wage, 
salary  or  claim  to  compensation,  which  might  be  due  me, 
in  excess  of  the  actual  time  that  I  shall  work. 


(Signed  by  employee) 
"Witnessed  by: 


(Dispatcher,  Inspector  or 
Superintendent . ) " 


Respectfully  submitted. 


TO:  MR.  T.  N.  BLAND  DION  R.  HOLM, 

Manager  of  Utilities  City  Attorney. 

287  City  Hall 
San  Francisco  2 
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